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The Compleat Lawyer. 


OR), 


A Treatiſe concerning 


Tenures and Eſtates in 


Lands of Inheritance 
for Life, &c. 


Ow were the multitudes of people 4t 
'&l the firſt divided? 


Into Families, Common-wealths, and 
Kingdomes. | 

To what end ? : 

To live godly, peaceably, and quietly 
together, 

How « that performed ? ; 

By keeping the Law of God, which 
we call Religion, and by executing vertneg 
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and puniſhing vice , by which vercue and 
200d manners do ſpring. 

What doth beſt uphold and maintain theſe 
things ? 

The Law. 

How manifold is that ? 

Two-fold, viz. The Law of Nature, 
and the Law written. 

What # the Law written > 
. Ic is ether-Divine or Civil. 

What doth the Civil Law work ? 

A defence and encouragement to the 
800d, and a bridling and puniſhment to the 
ey1ll. | 

What elſe doth it work > 

A ſecurity ro the life of man, and quiet 
enjoying of Menm and T num, 

How came in Meum and T uum ? 

By the Law of Ju: gentinm , whereby 
right-and property to Lands, Tenements, 
©00ds and Charrells,are belonging ro men, 

How asth every Subjett in England claim 
and hold his Lands and Goods > 

By Eſtates in Law, 

How many Eſtates in Law are there in 
L ands and Tenements? 

Three, viz. Eftates of Inheritance, 
Frarcktenement, and Charrells reals, 

:* How are Eſtates of Inbertance mer 
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Eltates 0 Tn er ABCe MU; A2Xf_ "371 
Inco Fee Simples, and Fee Tayl, 
How are Fee Simples divided ? | 
Into Fee Simples abſoluce , and Fee 

Simple Condirional, 

What ts an abſolute Fee Simple > 

When Lands are given ro me , andto 
* | my heires for ever. 

that ts a Fee Simple Conditional 

When Lands are given ro me , and to 
my heices for ever, upon Condition I doe 
ſuch or. ſuch arthing, &c, 

x How are Eſtates Tayl-divided ? 
Into Tayles general and ſpecial , and 

into Tenant 1n tayle after poſſibiliry of 

iſſue exrin, 

What ts an intayl general ? 

When Lands or Tenements are given = 
rol, S, And ro the heires of his body law- 4 
' | fully begotten, or to be begotten. 1 

What 1s an intayl ſpecial > | 
When Lands or Tenements are given 
toa man, andro his wife, and to the heires 
of their rwo bodyes, between them layful- 
ly begotten. | 
How 1s Tenant in tayl after poſſibility of 
| #{necextinit? | 

b When Lands are given to a man and ; 

his wife , and to the heires of their two .v 

bodyes between them lawfully begotren, Lf 
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| " Chattells druided. 
" If the man or wife die without iflne be- 
tween them , the Survivor 1s Tenant in 
tayl after poſſibility, &C. 

ls ſuch a Tenant puniſhable of waſt or 
#0? 

No , he is not puniſhable of waſt, 
yer he may forfeit his Eſtace by granting Þ 
a greater Eſtate to another than he hath 


himſelf. : 
May other Tenants in tayl forfeit their 
ates ? . 


No, unlefle they commit Treaſon. 

How is Franckgenemen, ivided ? 

Into four parts, viz, Tenant by Cur- 
refie, renant in Dower, tenant for his own 
life, and tenant for another mans life, 

How are Chattells divided > 

Into Real and Perſonal, 

What js a Chattell real ? 

A term for yeares, the ward of lands, 
and tenant at will. 

What are Chattells perſonal, 

All manner of Goods, Corn, Cat- 
rell, Honſhold-ftuff, and urenfills what- 
ſoever. 

How doth a Fee ſimple in Lands or Tene- 
ments paſſe from one to azother ? 

Ir may paſſe by a Fine , or by Deed, in Þ 
rayſing' of a uſe upon valuable confidera- * 
thoNS, 


- * Fee Semple bow 11 paſſeth. "© 
Fions, or by deed with Livery of ſeifin, or _ 
Þy a will ip writing ſeated fince the Stature 
ft Wills, or by a Deed withour livery, in- 
olled within fix Moneths after the date 
herof,by the Statute in the 34 year of H.8, 
1d by a Reverſion in fee by Arturnemenr, 
Zuc of things incorporate, there can be no 
(Anal Livery, bar they paſſe by grant in 
riting omely, ot by lineal deſcent, 

May Tenant in Fee Simple convey his 
ands and tenements from his wife aud heir ? 

Yea that he may, to whom and by what 
Eſtate he will , excepr it be in mortmaine 

ontrs ſtaturum in the ſeyenth of Edward 
he firſt , and exceptivg ſuch right and 
Dower as his wife hath in the ſaid lands. 

May he charge theſe lands ? 

Yes,cither by a yearly Rent with Clauſe 
f diftrefſe, which is called a Renc-charge, 
dr by an Annuity, or by ſtatute, andalſo 
f he dye, theſe lands ſhall be afſerrs ro 
ay his debrs. . 

[s there no forfeunre of theſe lands > 

None , except he commit felony or 

reaſon. 

May they any way eſcheat ? 

Yes, if the tenant die without heire 
Weneral or ſpecial , then the Lord of . 
Iwhom they are holden ſhall have the ſame 

dy eſchear, What 
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* - , What is the Law 
ſuch caſe:? 

If at. this day there be Lord and Tenar 
in fee :Simple by Chivalcie and rwen 
pence rent , If the Tenant enfeoff 
Eftranger of the ſaid land, the Eftrang 
ſhall hold of the Lord by the ſaid ſervict 
and rents as the Tenant did hold, and tt h 
Feoffer or ſeller, ſhall be excluded, and bf 
Bot meant ar all. mM 

that if the ſaid Tenant maketh a Feoffaf® 
ment of the ſaid land ro another without exÞ* 
preſſing to whoſe uſe ? 

Then it (hall be co the uſe of 
Feoffer ' and his heires , except a valuab 
confideration be'gtven for the land; then 
ſhall be to the nie of the Feoftees. 

What if the Tenant fithence that ftatut 
"= doth enfeoff a ſtranger of parc of the land? |}, 
E Then the ſtranger ſhall hold of the Lori 

Y per patscnlar Morum , viz, the Rent ſhal 
be apportionated. 

As if there be twenty Acres of Land 
and twenty ſhillings Renr, the Purchaſo 
ſhall hold by chree ſhillings Renr for three 
Acres. — 
Bar if there be an entire ſervice , tha 6 
cannot be apportionared, as a Horſe, 
hawk, &c, The Lord ſhall I ef" 
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What if the purchaſe be of the moyetie of 
are;d land? a Le eaet 
I There ſhall be no apportionallment of 
he Rent, &c.- 

What if the Lord. ſithence that ſtatute 
 S@»rchaſe parcell of the tenency ? 

By thar purchaſe all the entire . an- 
ual ſervices be extin& , excepr it be for 
the profit of che Common-wealth, then it — — 
emaineth,ortherwiſe it is extin&t. For that 
purchaſe tead Brwertons Caſe inthe ſixth 

dart, de lo : Cooke, | 

What if the Lord purchaſe parcell of the 
and where the Rents and ſervices are appor- 
nated, 

Then the Rents and ſervices ſhall be ap- 
portionated. 

Put aCaſe thereof ? 

If there be Lord and Tenant of fix 
gAcres of land by fix pence rent, and ſute of 
gCourt,if the Lord purchaſe rwo Acres,the 

Rent ſhall be apportionated ; but other- 
fwife if the rent and ſervices beentire, as 
Mute of Courr, homage &c. Extinct. 
 YVhatif theſe entire ſervices come to the 
Lord of part of the land by the meer Al of S 
G4, or of the Law ? k 
. Then the intice ſervices ſhall remain to " 


. the Lord, 
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Put a Caſe of that? 

If there be Lord and Tenant of fo 
Acres of land , by a Hawk, homage, ſt 
of Court, and herrior, in this caſe, if o 
of theſe Acres deſcend to the Lord, tt 
whole ſervices remain. 

Bur if the Lord had purchaſed rhe ſai 
Acre,or releaſed to rhe Tenant the ſervicgy 
of the ſaid Acre;all the ſervices alwaies a 
extinQ. ; 

Alſo in this caſe, if the Tenant doth enfn 
feoft any Eftranger of one of thoſe Acre 
the Feoffee ſhall hold the whole ſervices, 

. Bur otherwiſe if the ſervices may be ap | 
portionated, as of Rent, Common,or Pre 
per, 8c. And therenpon are great diverlifi « 
ties berween Rent-ſervice and Rent 


Charge. 'It 
What apportionallment «©: there of Ren 
C harge ? q 


Renr Charge is now at this day as Rent 
ſervice was before the ſtarure- Thar if thy 1 
parry that hath the Rent , purchaſe any 1 
part of the land charged, the whole Rent 1 
extinR, 
| May a tenure be reſerved upen 4 pift in 
gayt fithence the ſaid ſtatute ? 
Yes, look how a Tenure may be crea 

- tedandreſeryed upo' lands and tenement 


Apporttonalment of Rent charge. og © 
dfee Simple before the Ratute , ſoit may 
x of lands giyen 1n the tayle fichence the 
ſaid Ratute, LC 
What if the Donor reſerveth no ſervice 
upon the gift in tayl ? 

Thenthe Donee ſhall hold by ſuch ſer- 
ic vices as the Donor holdeth over. 
ay How #« this to be underſtood ? 

Where the Reyerſion in fee Simple re- 

eny maineth in the Donor. 
el What if the Rever ſion be granted over ? 
5 Then the Grantee. thereof ſhall hold 
PF his Reverſion of che chief Lord. 
ron 1s the King tyed by the ſtatute of Quia 
a emprores terrarum ? 
No , the King is not Subje& to that 
| ature. 
Vpon what things may 4 tenure be reſer- s 

ved? "4 
S4 Properly upon a Feoffement , or gift in * 
 tayl, in lands or Tenements, and of Cor- 
JF porate things, inco which may be an Entry 
or mannal occupation. 

Of what things may no tensre be reſer- 
"ll ved> * 

Vpon incorporate things , as Courts, 
Rents, Wayes, Piſcaries aud ſuch like. 
1, Of what things in nature muſt the tenure 

WET. 
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46 Of what things a Tenure may be reſerv'dl. 


Of things which are either profitable 
the Feoffer or Donor, or to the common 
wealth, Lt 

May the ſervice upon the tenure be reſer 
ved to be done by an eſtranger > 

They cannot properly be (o reſerved. 

' Can the Tenant bold his Land by two te 
neres? 

No, one parcell of Land cannot be 
holden by ſeveral cenares. © 

What tenure and ſervice may be reſerve 
#pon an Eſt ate of franktenement ? 

Commonly upon an Eſtate of frank 
tenement- nothing is reſerved but Renr 
and tothat Rent fealry is incident by pre 
per Right. 

What is Franktenement > 

An eſtate for ones life , or for anorhet 
mans life. 

How doth it paſſe > 

" Either by writing, or by paroll, and up 
on the ſame generally , rhere muſt be ali- 
very of ſeiſin» 

How many manner of Eſtates for life art 
there. 0 
 Fhere are four, Tenant for his own 

life,for another Mans life, Tenant in De 1 
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er, and by Courteſie, | 
Have theſe like power 4s the other Te* 
nants have >  *''Noy 
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No , the. ſaid Terapts for life, and 

pants for yeares, may nor grant agreater 

face to another of rhe ſaid Lands, rhan he 
ach bimſelf, nor may not commir waſt, 

"For charge , nor incumber the ſaid Lands, 

ger than they have eſtate therein, 

VV hat doe you call waſt, 

Waſt 1s properly any thing that is done, 

> commirred 1n the ſaid land rothe diſ- 

Þhericing of the Leſſor, or of himin the 
zerfion, | + 
Who ſhall puniſh waſt or forfeitures > 10 
He that 1s next in reverſion or remain- $ 
tinthe ſaid land of an Eſtate of inheri- 

nce, 

By what Law > 

Tenant in Dower , - and Tenant by the 

artefie, before the Ratute of Glouceſter, 

Þd che reſt by the Eſtatures. 

What call you a Reverſion or Remaain- 


F 


? 
The eſtate that dependeth , and isto 
"Þnme in poſſeſſion after theſe particular E- 
tes ended, 
How doth a Rever ſion paſſe, ſithence there 
be no livery of ſeiſn without licence of the 
etenant ? 


It yl gr properly by deed in wri- 
136 d 2 


Acturnement of the pers 
ar 


Reverſion or Rematuder, 
lar Tenant, or by fine, &c. 

How doth a Remainder paſſe ? a 
Alwaies it beginneth with the pat 
cular Eſtate,and dependeth upon rhe ſad 

otherwiſe it is commonly not good , 
lefle it be by deviſe, or will, and it mnſt 
gin when the particular Eſtate endeth , 
elſe it is naughr, ; 0 
Put me a Caſe upon that point, 
If aleaſe be made to /. S. of CertÞc 
ltnds for life, the Remainder thereoffar 
the right heires of /. N, thi$is a cont 
gent Remainder, forif 1, S, dyein the 
of I, N. the Reverſion thereof 1s void, | 
therwiſe if /, N, dye in the life of 7, S, ai 
hath an heire, then the remainder 15 goo 
What difference is there between a Rewgea 
fron and Remainder ? | 
Great difference , The Reverſion is 
remnant ofthe Eſtate , that the Donor 
leaſor reſeryerh in himſelf, and paſlerh nÞ{ 
with the particular Eſtate. 1 
Bur the Remainder alwaies paſſeth' 
the particular ERare at che firſt Creatif 
thereof, bur being created , may paſſe? 
Reverfion withour the particular Eſta 
Alſo he that cometh rolands by Rem 
der, cometh in as a Purchaſor , and ſh" 
not be in ward, bur the other in reyerli 
may be in ward, ( | 


| Pifference between Reverfion, &r, 13, _ © 
What other eſtates are there nnmentio- 

d ? 
all There is Tenans by the Ratute Mar- 
aQFhanc of the (taple, Tenant by Elegir, Te- 

anc for years, Tenant at will, and Tenanr 
t Fy Sufferance. 
| Doth an altion of waſte lye againſt theſe 

enAxts 2 

No, but only again# cenant for yeats, 
d he is {ubje& anto the like law, as Te- 
nt for life is. 
May an eftate of Remainder depend upon 
eſtate for years? | 
Yes, very well, and then if the Re- 
inder be for one life or more,there muſt 
o& livery of ſeiſin made to the Tenant for 
Wears at his firſt entrie, 

If Tenant for yeares dye, who ſhall have 
o (Fs terme ? 
rl If he do nor grant it in his life, nor de- 
| oÞſe it by his will, his Execators or admi- 

iſtrators ſhall have the ſame, 

How mayitpaſs > 
rid Either by wricivg; or by paroll, and ir 
> Fall be afſerrs to pay the owners debrs if 
fe dye poſſeſſed thereof. 
all hat do you call aſſets ? 
hÞ bece is afſerrs 1otermains which is goods 
{92d - Chattels of the Deſeedent, and there 

B © 


F- is aſſets per diſcent, which is land in feſ 
| Simple, and both theſe ſhall be lyable x 
pay debts ſo far as they will goe. 

What do you mean by Deviſe or Will? 

When Lands, Goods, and Charrtels, af», 
deviſed or given by the laſt will and ret, 
ment of any. te 

May Lands be ſo given withont licence Ft} 

Yes they may, fithence the Sratute( 
wills, 32 H.8, | | 

How was the Law before that Statute? IS, 

No man before that Statute could git! 

Lands or Tenements by his Will in wifh 
ting, to make an Eſtate of frank tenem 

or upwards, uvlefle the ſame were in u 
viz, inthe hands of the Feoffees. ir 

How # the Law ſithence that (fatute > Bec 

Sithence that Statute a-man may deviiſqi 
all his lands in ſoccage, and two parts 
his lands holden in Knights ſervice. 

Why may he not deviſe the other thifſti 
part ? | 

Becauſe it ought to deſcend, thar tl 
lord be not defrauded of his Tenure, vijm 
Ward, Marriage, &c, 

How be Wills mad: ? 

Either in writing, or elſe withe 
writing,and then it is a Nuncupative Wi 
but no Eſtate in Lands for life, or upwatt 

| W 


tes. 
$ will paſs by a Will Nancopativye, which is 
Fyichout writing. 
What general learning us elſe of wills? 
- The laſt Will is alwayes of force, Q#is 


ovluntas oft ambalatoria I non conſummatnr -..... 


ſane ad mortem Tefſtatorts,and then the in- 
Jtent of the deviſor ſhall be much raken 
?Ftherein,as far as the words will extend. 
<* What do you mean by rhe words uſe? 
I diſtinguiſh ic thus, Thar before the 
\UStarute of 27 H. 8. one man might have 
Jthe lands, and another the uſe of the ſame 
hnds, oe” 
What did invent thoſe uſes? | 
Two things, viz. fearand fraud ; feare 
in the time of War and croubles,and fraud 
Fo defeate the Lords of the Fee, and Cre- 
ViEditors, | 
How many manner of uſes are there ? 
|S Two, viz. in Efle, and to come 1n con- 
tlingencie, 
How in Eſſe? 
Either in poſſeſſion, ot reverſion, or re- 
Imainder, | 
How in contingencie ? 
| Uſes which may come and after bein 
dofſeſhon, reverhon) or remainder, if they 
be not cut off or barred. 
ry what things are incident to thoſe uſes? 
Ba : A.Con- 


liſes, 
| Confidence in the perſons enfeoffed 
and purity in eſtate, . | 

Did "_— good or harm in common Law} | 

They did more harm than good, wher- 
upon divers Statutes were enacted, as 
10K, 2,the 4 7.4.10 H.7.che 11 H. 7 
and 10 KR, 3, were 0:dained co ſuppreſle the 
miſchiefs that uſes broughc in. 

Were thoſe miſchiefes Xemedyed by thoſ 
Statutes ? 

Noy they were nor, until] the Statute 
of 27 H. $, by which Statute uſes were 
rransferred into poſſesfion,ſo that now up 
on creating of an uſe, 1t 1s preſently rurnec 
into pofleſſion, and the Feoffees are but, 
condit pipes to lead the uſes; 

How was it before that ſtatute ? E 

Before that ſtatute, he that had rhe 4 
poſſesſion, viz. the Feoffees might ſell the 
land from Ceſt#i que nſe,and he had but hi 
remedy,in the Chancery. 

Are there any uſes now iu law ? ” 

Yes, but they are transferred ipſo fatlyhy 
into poſſesſion, and hereuponthe Feofftedls 
1s excluded, an 

Why arethey uſed ? In 

Properly to eſtate wives, for the Hal, 
band cannot enfeoffe or grant Immediarelfh,; 
ro his wife, becauſe they are bur one perſot 
inthe law, ' How 


| ""Wfes,, "IR 
How muſt ſuch an eſtate bemaae > 
The Hnsband muſt enfeoff two or 
hree to the uſe of his wife for life, or 0+ 
herwiſe, 
ob Why muſt hee infeoff two ar the leaſt y 
IJ Otherwiſe one Feoffee hagh ſuch an e- | 
7Þace the:eby,rbat his wife cannot have her 


he Jower. 
May not the Subjet# hold tands of the 
ſ ing ? 


Yes, all the Lands of England are hol- 
Wen either mediarely orimmediately from 
"She King as Lord Paramount. 
F How may they be holden of the King? 
<F By Knights ſervice in Capite, by ſoc- 
UTave in Capite, by Knights ſervice won in 
apirte, by Soccage won in Capite, 
® 4] Grand Serjeanty, and by petty 
ver JEantys 
; Waart Difference ts there in theſe Te- 
res > 
Many great Differences, All lands - 
; tolden in Capite in Chivalry, do draw 
 YVVacd, Marriage, and Relief, viz. a 
"FEnighrs Fee. is five pound, and ſo ratably, 
and 1t.canſerh alt other lands holden of 
Jmeaſne Lords to be in ward. Alſo the 
py pant” cannot grant theſe lands for life, 
wor for any other higher Eſtate. withouc 
| 8 B3 licence 
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FerTo DOCc at ”mCapite. 
licenſe of the King, nor his wife cann( 
matry without licenſe, and if they do! 
they ſhall anſwer the King meaſne prayſf 
fits. And if a Tenant enter, and eſt 
without licenſe, he muſt pay for his I 
cenſe one ygares profit thereof. Bur tC 
have a licenſe before heenter , and ſe 
3s. bur the third part of one yeares prof 
Alſo the heire having been in. ward 
when he commeth to full age, mu 
ſue livery, which will coſt him or 
yeares profit. And ifhebe at full Ae 
at the death of his Anceſtor, then he mr 
have a primer ſeifin, which is of lik 
charge. | 

What if it bee holden in ſoccage inC 
tte ? 

That draweth not ward , &c. nc 
any other lands, and the Relief 1s or 
eares Rent, but the tenant muſt ſne hi 
livery or primer ſeiſin of thoſe land 
onely. 
What of Lands im Knights ſerv 

onely > 

That draweth onely ward, Marriage 
and relief, only for that land, in caſe of 
common perſon, bur that the King mul 
have his prerogative without Priority of 
poſteriority. 


_ 0, wha 
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What do you mean by priority ? 
That if a common perſon holdeth ſeve- 
rall lands of two Lordsby Knights ſervice, 
# the &delt renure,viz. he that made the firlt 
Feoftment, which is not ſoip the Kings 
Cale. | 
ſell How may one otherwiſe ha'd of the 
off King ? 
Arc He may hold by grand Serjeanty, - and 
nuff by per: y Serjeanty. 
Ol How do they differ ? 
Aol Grant Serjeanty is Knights ſervice and 
au more, for the relief thereof is the value of 
lik the land by year, and petty Serjeanty is 
ſoccage in nature, 
C Put a caſe thereof? | 
He that holderh of the King to find a 
no Man ro ſerve in the Warrs by forty dayes 
>nf] at bis own coſt, holdeth by grant Serjean-* 
hifl ty: Bur he that is to find a Horſe, orſucha - 
ady thing, to ſerve as aforeſaid, thar is perty 
ſerjeanty, becauſe it is not tobe done by a 
mans body. 
| Alſo the tenant may hold of the King, 
og or of a common perſon by Eſcuage, Ho- 
mage, Anceſt. Or by homage, fealry, and 
ſure of Gourrt. 
What u the meaning thereof $ 
Put me a caſe thereof ? 
B 4 Eſcuage 


_ es and ſerucice, 

©. Elcuage uncertain is Knights ſervichhe 
and Eſcuage certain is ſoccage. Homag 
Anceſtor is alwayes berween the Feoffe 
and Feoffee and cheir heirs ; the other Hol 
mage 15 ſometimes joyned to Knights ſer 
vice,and ſometimes to ſoccage. And fealt 
15 alwayes incident to all manner of Te 
nures and Eſtates, 

Of what nature are theſe ſervices? 

Some of them are valuable, and ſom 

- Nor, 

Upmm what Cauſe were they reſerved ? | 

To keep a knowledge between thelfſo 
Lord and Tenant in lieu and recompence 
of the land. 

What remedy 1s there if the Tenant doe notlh 
hrs ſerwices ? ; 

The Lord may of Common right di 
train for chemgand if the renanr dye wit 
out heir general or ſpecial,or be atrainted,ſſ. 
the Lord ſhall haye the land by Eſchear 
as having no tenant to do his ſervice, 
And thus much briefly of Eſtates, tenures, 
and ſervice. | 

Why hath the Lord the warde of the body 
ana lands of the here being not rewenty one 
years of ape ? | 
 Becanſe if the land be given to the 
renant to do ſervice of Chiyalry, and}: 

when 
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Shen. the Tenant” dyeth, his heire be 
Ho within age, for that ſuch a tenant 
mnot doe the ſervice, the Lord will 
wave the body and land untill he come 
» 49e, 

When ſhall ſuch an heir bee ſaid to be in 


"eHard > 


When the Farher dyerh ſeiſed of 
nds holden in Knights ſervice, and his 
Fire being a Sonne, and within the age of 
ne and twenty years,and if it be a daugh- 

,wirhin the age of fourteen yeares, rhe 
Sord ſhall have the ward nuncill fixteen 
rs by the ſtarute law, . 

Why if the father dye ſeiſed but of a Rever- 
T7 f the ſaid land, an cſtate for life or yeeres 
en being on foot ? 

The - Heir ſhall be in ward for his 

1s it ſo if the Father dye ſeiſed of a Re- 
ainder ? 

No, the heir there ſhall not be in ward , 
the tenant for life be living, 

What otber differences are there ? 

If lands holden in Knights ſervice come 
the heir by deſcent, he ſhall be in ward, 
Pt ific come by purchaſe, he ſhall not be 
ward, {EP 
Put acaſe thereof ? 6Þ 
I 


Wardl. | 

If the Father and Sonne purch 
lands, holden as aforeſaid, to chem, ai 
ro the heires of the Father, and rhe hi 
cher dyech, the Sonne within age ſhÞ} 
be ſaid tobe in by purchaſe, and not Fe 
diſcent, and hall not be in Ward, 
by the Staruce in the 3och. of Her. 8. 
it be holden by the King, he ſhall beFa 
Ward. 

Whex ſhall the heir be ſaid to be onthy 
ward ? 

Ifit be a Male, whenfie accompliſh 
the age of twenty yeers ; if1t be a Femalſſi; 
ſhe muſt be full fourceen yeares ar thr 
death of her Anceſtor, otherwiſe the Late: 
will have her Ward untill ſhe be fixtefal 
by the Statute. ; 
And alſo, if the heire being 10 Wah 
and within age, be made a Knight, rhfjai 
he ſhall be our of Ward : But otherwhis 
if he be made a Knight in the life of fic 
Father, 

What us the Lord to have by hu T ent , 
when he commeth to full age > | 

He is to have the valne of his Min 
riage, if he doth not take a Wife « 
ring his Nonage ; and the double val 
of his Marriage, if he take a wife Ger 
rivg his Nonage ; and the donble yal 


ward, | 
his Marriage, if hee 'take a wife 
Warivg his Nonage, if the Lord render 
: him a wife without difparagementr, 
hBuc note that the firſt render is not ma- 
t Yerial. | 
How ſhall that value be tryed ? 
8. fl Bya Jury, ſwornto try and value the 
Fame. 
Shall the heir in Soccage withinage bein 
uthvard ? 
Yes, untill he come unto the age 
hegf fourteen yeares, and then the Guar- 
1aFian is to account unto him for the 
Srofirs of the ſaid lands, and after the 
Lofge of fourteen yeares, hee is to 
tefake the profics of his lands by his 
Prochein amic. But the Guardian 1n 
[aÞhivalry is not ſo to doe, but to 
tigjave the Ward of Body and Land to 
: 4 owne -uſe untill che age gfore- 
1% ite 
Who ought to have the wardſhip of the heir | 
ne Soccag? -4 
IF his Lands doe deſcend nnto 
im by the fathers fide, his next Uncle 
friend on the Morhers fide, to whom 
ale Land may not deſcend ; Ez fic & con 


rſo, | 


' 


al What 


AFﬀtons Real and Perſonal. 
What is the Reliefe of Lands in $1 

cage * ; 
The value of one years Rent. 

. What if a man be diſſeiſed of 
Lands and Tenements, or diſpoſſeſſed of 
Goods and Chattels, what remedy hath 
in Law? 

His Remedy is eicher to enter tnto t 
Lands and Tenements, if his Entry | 
congeable, as if there be no.diſcontin 
ance nor deſcent caſt. ; or elſe to bri 
his AﬀRion, and ſo to recover the ſame! 
courſe of the Law,upon every which AQ 
on there is a proper and ſpecial Wri 
ordained. 

How many manner of- Attions 
there > 

There be ARions real, and Actions pe 
ſonalzand Actions mixr, 

What do you call Attions real > 

Some are poſlefſory, and ſome are alf 
ceſter, the firſt being where the plaint 
hach been ſeiſed,. and is difleiſed, and rt 
other where che plainriff was never ſeiſc 
wy ſome of his Anceſtors, whoſe next he 

e Is, 


Þ\ 
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| _4Fions Real and Perſonal. 
9 bat ſhall the Plaimiff recover in real 
tons ? 

In a real Action the Plainciff ſhall re- 
Dyer the things in demand. 

For whom and againſt whom doe theſe 
Hons ye by law ? 
Alwayes by, or againſt Tenant -for 


A 
N Shall the Plantif in. theſe real 
. Ytzons alwayes recover Cofts and Damma- 
? A 
ln ſome of theſe Actions he ſhall, in 
:Fme nor. 
| How ſhall he know what aftion doth the 
pmerly for every demandant > 
Thar 1s great Learning, and a long diſ- 
arſe, - 
PY Lee me. ſomewhat underſtand vt m 

eral > 

Firk you mnſt note that there are 
me Writs onely for Tenant in Fee 
mple, as a Writ of Right, of Ayel, 
aiel, Coxenage, nuper obiit, and 
1 like, as Natura breviem will ſhew 


t 
ſe 


Alſo, there are ſome VVrits one- 
for Tenant in tayle, and the 
nor, as a Formedon in re- 


mamaer 


_ A8ions Reall and Perſonal: 
remainder, diſcender,T in reverter. | 
The firſt for Tenant or heir in tail ,t 
ſecond for him in the Remainder, wht 
there is no heire, and the intayled laſÞ 
onghe ro come unto him by his Remaiſ 
er, 
And for the Denor,when both rhe ott 
doe fail,and for want of heir or remainds 
the land ought to revert or come back 
the Donor. 
And ſome other writs do lye for Ten 
for life, againſt Tenant for terme of li 
and the writ of Novel! Diſſei/in, and all t 
writs of Entrie in degree as the caſe lyet 
viz, that the writ of Entrie ſ#r diſſei/ 
the writ of Entrie 1n the Per, Cat, 
Poſt, and in all theſe dammages are to' 
recovered, and not commonly in the fc 
mer. Dl 
How are theſe and the former to 
tryed? | 
The writ of Right being the higheſt v 
in Natnre, lyerh where all the reſt fa 
and isto be tryed by battel and grand 
fiſe ; and the iſſue 1s by joy nivg the miff 
upon the meer Righr, and the reſt are 
\ berryed by verdic of twelve men, ut 


which the parties may haye their d 
Challevge, 


4 


writs for Afiions Perſonal, 
What u the nature of ations perſonals > 
if Itis forthe moſt part to recover Coſts 
;hgod dammages for the thing in demand, 
god are co be tryed by verdi& as afore- 
Recite ſome of theſe writs for attions per- 
onal > | | 
There are many,as a writ of treſpaſle, of 
br, Accompr, Deceipt, Derynue, Cove- 
janry, &c. vide Natura brevium, 
Fa elſe doe the real and per ſonal att ions 
er, 
In Real ations , the land muſt be ſum- 
zoned and the view taken. Bur in perſo- 
Actions, the perſon ofthe Defendant 
wſt be ſummoned. | 
What are Attious mixt > 
fol They are partin realty, and part iv per- 
dnalty. 
Recue, one thereof > 
There is the Aion of waſte, in which 
re place waſted ſhall be recovered, and 
faififeble damages. 
How and by whom are theſe tryalls to be 
miltrecuted in Law ? 
e | They are execnred two wayes,cither by 
anfludges, which ought to be twelve, or by Ju- 
4Prs /ay mes, which ought to be ewelye and 
tee-holders, 


Ph When 


Attns mixt, 


= 
7 28 When by the Judyes > | 
; VVhen the Councel in Law of bot 
fides do demurre in law, that is, reſterf 
upon a meer point in Law, that ſhall bf 
tryed by Judges. 
a Jury? 
Pac the ſaid Lawyers joyne upc 


c 


[ 
l; 


an:Muc in faic which mult be tryed ja 
probatum & allegatum, viz, by evidend 
and witneſſes. | 

Where ſhall the tryAl in fait be ? 

In that Country where the Jurors 
take beſt notice of the marrers »am ibi ſe 
per debet fieri triatio ub1 Juratores Melior 
poſſunt habere noutiam. 

How «© that meant ? / 

As when one is robbed in one Count 

and the goods are found in anorkk 
County, or wounded in one Count 
and dyerh1n another County, ſomerimg' 
the Counties ſhall joyn rogether if the 
may. 
Tow have reaſonably ſatisfied mee þ, 
this matter, perceiving thereby that tif, 
law u the life and (inewes of every Comth. 
mon-wealth, But what doth your law co? 
hff of ? 

It conſiſteth of a poſitive law, - of cul 

ſome, and of ſtatute, 


1 
) 
( 
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wh 
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Law what it couſifts 07, 
I #hat do you call the poſitive Law > 
io That which was the firſt Law , be- 
er. Cultomes or Statutes did alcer the 

me. | 
% Shew me ſome example of your poſitive 
bn > | 
| There is a poſicive Law.in England,thar 
{deſcent doth roll an Entry;thar berween 
aÞme Tenants che ſurvivor ſhall hyve the 
" Þhole, if no At be made co the contrary ; 
lat the eldeſt ſonne (hall -mheric , and all 
ie daughters by equal portions. Er fic de 
ters, | 
What do you call Cuſtom ? 
Cuſtom may be in free land or in Co- 
yhold land. 

E How in the one and how in the other ? 
1 $y che Cnſtom in certain Bur- 
dnghs which is called Burrongh Eng- 
ſh, the youngeſt ſon ſhall inheric. And 
Þ Gavelkind all the ſonnes, & fic de care- 
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And in Copybold Land the words 
ii et [urs do Create an eſtate of Inheri- 
,>ce > and the wile of a Copyholder char 
_ Þyerh ſeiſed of his Copyhold Lands ſhall 
'4 " her free Bench during her Widdow- 
How are th:ſe cuſtoms maintained ? 

C 


C J 


þ 


The 


The life of a Cuſtome 1s nſe and co 
tinuance, ſo that ir be not altogether A 
cain(t reaſon. 

What do you call your Statutes ? I 

Aks and Lawes, which are elit] 
bliſhed by A& of Parliament, 4» tip 
King, the aſent of the Lord: Syzritual any n 
Temporal, .and the Cemmons of tif 
Realm, | 

To what end are they made > al 

They are made generally either to 
bridge the power of the Common-law, ffi 
elſe roenlarge the ſame. E 

Was the Common-law defeftrve bef 
theſe Statutes? 

oO, not altogether defeQive, bylth 
the Law harh been by great wiſdome alſſS$: 
tered, orart leaſt increaſed, or abride li 
according to the offences of the Subjeco 
growing and increaſing from time 
rime. | 
Shew me ſome examples thereof? Wi 

Ar the Common-law, the counfD 
rerfeiting of the Great Seale of thin 
Realm was Felony, aff now by Statute 
1s Treaſon, So the cutting of a purſe | 
bur Treſpaſle, and afrerwards the loſing ha 
his thumb, and now Felony; and ſo of difCr 
vers other things, = a 


| Statutes; PEST 

_ Have theſe Statutslaws amended of pairs 
ed the Common law > 

V Vhere ir hath not altered rhe poſitive 
Law, bur hath only increaſed or decreaſed 
g the puniſhment chereof, ic harh done great 
T pood, bar where it hath alrered che Com- 
mon Law in ſubſtance, it hath done great 

harm. 4 pe 

Shew me an example where a Statmte hath 
altered the (* ommon la ©? 

Among(t others, I will ſpeak onely of 
the Statuce of YYeftmir. the ſecond, of 
Entailes ? 

Did that Statute good or harm ? 
| In my opinion much more harme 

than good to the Common-wealch and 
Subjects, 

Shew me ſome of the conveniences, andin- 

Meonvweniences ? 
The firſt cauſe of rhat Sratute was to 
conririue lands in the iſſue inrayl, orin 
im in remainder ſecundum voluntaten 
Donators, which now may be cur off by fine 
nd recovery. | 
Secondly, if the Father dye farre1n 
br, "theſe lands will not be lyable-ro 
tay his debts, and thus ſometimes the 
reditoris undone, and mapy times des» 
tanded, | 
AE C 2 Thirdly, 


BRAtes in Tail 


Thirdly, no man can take any good 
Eſtate from the Tenant in Tayl con- 
rrary to rhe ſtatute of 2 H.8, Bur he muſt 
be at the charges of a fine and Recovery, 
whereby the eſtates of poor men ate defea- 
red. 

Fourthly, if the Father commic felony, 
the ſonne ſhall have the Lands, which is an 
- encouragement to evill. 

All which as it Randeth, in my opini- 
oB , hath brought more harm than good, 
as Purchaſors defeated , Leaſes evicted, 
Eſtates and grants upon good conſiderarti- 
ons ayoyded, Creditors defranded, offen- 
dors emboldened, and divers other mcon- 
veniences. 

I underſtand this, aud the Law in the ſan 
fort in the reſt. But how may eſtates in tay 
be cut off contra voluntatem Donatoris 
and I will trouble them no mare > 

Alwaies the donee in tayl in poſſeſſ 
on, by agift in tayl by his Anceſtor , by 
fine July executed may cur off char in- 
ray] , and conclude parties and pizeic 
viz. thoſe whoare parties to the ſame fin 
and their heirs. | 

If it be with Remainder over ro 'pe 
ſons named in the deed , then there nee 
deth a fine with Recovery to make: 

ſare 
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| Fine and Recovery ſued out, 
ſuce, yet the fine is good as Jong as the firſt 
Donee hath iſflue living , and doth bind 
him 1n the remainder , 1f he maketh nor 
his clatn within five years after his Title 
accrued, 
Bur by a Recovery with a fine it ts bar- 
red preſently after the perfeRing., 
How muſt this fine and recovery be ſued | 
out ? ! 
Firt , there muſt be a Recognition of 
4 ihe Sellor, which is che Conizor, by Dea:- 
Ywvs poteſtatem , or in the Common Pleas 
defore the Judges, co the Buyer called the 
Cognizee, of thenature and quantity of 
the land , and then finiſhed accordingly 
to make him Tenant of rhe land. Then 
take a Precipe quod reddat, ora Writ of 
Emry in the Poſt- muſt be brought by two 
ſtrangers again{t the ſaid Tenant , and he 
muſt vouch the Conizor, viz. the Tee 
nant intail , and he muſt appear by Ar- 
turney or in perſon , and youch rhe com- 
mon voucher , and ſo the Tenant to hold 
in quiet poſſeſſion , and the Conizor, or 
JTenanr 1n tail to recover over ſo mach 
land, and this recovery over ( ſo purſued: ) 
$15 the teaſon of the Law , and called the 
double Recovery. 
ol What ts the ſingle Recovery ? 
vet 0-3 - Such 


Single Recovery, 

Such a Prxzcipe or VVrit of Ent 
in the Po} muſt bee brought againſt ch 
Tenant in cayle, and hee muſt youc 
the common vonchee, which muſt ax 
pear as aforeſaid, and confeſle the VVaiſ 
ranty. 

Vihy ts this not ſo good as the « 


ther? 


Becauſe ic behoveth there the tenar 
in tayle to bee ſeiſed ofthe ſtate rayle a 
the time of the Recovery ; for if hee bt 
ſeiſed of any other eſtate at the time 6 
rhe Recovery zas if hz firſt diſcontinue the 
tayle,and ſo be ſciſed of a Fee Simple at rhe 
time of the Recovery, then the Recover 
Is void, | 

Alſo a Collatefall warranty from the 
Anceſtor of the Tenant in tayle, whict 
Anceſtor dying without ifine, and the 
ſaid VVarranty deſcending upon the ſaid 


 IMſvein cayle, 1s abir alſo of the rayle, if 


hee make not his claime in the life c 
his ſaid Anceſtor. 

If the Remainder aforeſaid bee in th 
King, ſhall the King be barred as afore- 


ſa p) 


This was ſomewhat doubtfull be- 
fore the Statute of 34 and 35 Hey. 8, But 
fhchence that Statute it is po diſconti- 
nuance 


| Grants, f6.80oﬀ! 
nuance of the tayle, nor bar to the Te- 
nant 11 tayle, nor to the King in Remain - 
der ; yet the Law maketh adifference at 
this; day,, if the King give lands 1n cayle, 


with the Remainder or Reverſion in the 


King, a Fine or Recovery will not bar 
that entayle. | 

But if a common perſon give lands 1n 
tayle without a Reverion or Remath- 
der in the King, that entayle may be cur 
off by a Fine and Recovery, And ſo 


the difference is, when the gift 1s from 


the Kivg, and when from a mcan per- 
ſon. =, rhus much generally of entayled 
lands, 

1 pray you put me ſome more difference 
between the Prerogative and grant of the 
King, and of a mean perſon ; and firſt toxch- 
ing his perſon? 

» Firſt the Kings Majeſty hath two 
<xUigh viz, a Natural and a Politique 
ody, 

& here, - and when hath he a Polit/que 


. body ? 


For three cauſes, viz, Canſa Maieſtat:s, 
neceſſuatis, cf nulitatis, 

In the firſt hee cannot give , nor 
take, nor grant but by matter of Re- 


cord. ; 
- 4 Se. 


Penn Grants, Ge 
© -  Lecondly , ro avoid iter- Regnum avdiim 
Nonage, &c, That body cannot dye. nu 
| Thicodly , to take lands by deſcent,andþyr a 
in that caſe the half blood canner hurtief 
Vide Cook, ( alvns Caſe, T 
What i the meanm g of all thu ? ing 
That the King or Queen of Engl Y 
land 1n cheir politique bodies cannot bejys g 
diſabled, as by dearth, Nonage, Marriage,ſhe 
or ary (ach like, as a common perſon mayſhm 
be 0; 


ol 


What of hu natural boay 3 
He may have Lands by deſcent , andþþ 
purchaſe as a common perſon may dokaſe 
by way of Remainger or matter of Re-Y j 
cord. | 
What 3s his Prerogative in grants made nn-l þ 
to him, and in grants mate by him ? n 
It is a ground in Law , quod neweſſic 
poteſ} plus juris ad alium transferre quaml | 
5; ipſo eff, And further , nothing can 
paſſe from the King , nor for the moſt} | 
part to the King , bur, by matter of Re 
cord, viz, by Letters Patents under cheſſh 
great Seal , and that the King cannot 
paſſe any thing by livery of ſeifin , nor byÞz 
macrer1n fait, nor cannot difſeiſe, nor beſr 
diſſeiſed. x F; 
Alſo it is a Maxim in Law , quod nut-ft 
lum 


Grants,” Ofc. 
Wm 1empns occurrit Regi , that there ſhall 
& Do Laches nor Eftopples in the King 
iSrany Right or Title contrary to his ex= 
efle grant. 

Then it ſcemeth that grants made from the 
ing ſhall be taken ſftriftly ? 
Yes , the King muſt not bedeceived in 
grant , and che ching mult be named, 
id expreſlely ſer down ; for things not 
amed will not paſſe by this word Appur- 
ances , and the grant ſhall not be taken 
ntly againſt the King , nor largeſt for 
g ie Grantee , as in a common Perſons 
Cc. 
= What things ina common per ſons Caſe will 
ſe by this word Appurtenances ? 
'-5 An Advowſon appendant, common ap- 
ndant, or appurtenant, and by reaſon of 
1cinage, wayes, and ſuch like, 
What things may paſſe by the grant of ano- 
thing, 48 incident thereunto ? 


other thing withonrt ſpecial naming of 
ie ſame, 

As a Rent by the grant of the Reverſhon. 
JÞy grant of a Mannor, the Hundred Court 
r Leety and the ſervices. By grant of a 
Fair, the Court of Pypowder , apd many 
Fivgs elſe in the ſame nature, 


Many things may paſſe by the grant of . 


hich 


es, 
PVhich be things corporate and ind 
porate ? 7 1 


be an ARcual poſſeſſion, and entry th 
unto, as of a Mannor, a houſe, lands,ter 
ments,and ſuchlike, 

VVhich be things incorporate > 


Things incorporate are rents, ' Court 


Services, Common,. and ſuch like, a 
theſe may be appendenr, appurtenant, 
longing to corporate things, as lar 
and ſuch like. | 
Fihat do jou call common > 
It is the depaſturing of one mans 
cel in the Lands of another man, in whi 
the commoner hath no Eftare, bur it 


Þf 
Things corporate are whereof chere mil 


according to the nature of the comm 


claimed. 

Hew many ſorts of commons are there ? 
Fonre, Common Appendent , 
purrenant, In grofle, and by Reaſon 

'vicinage, 
How doe they differ ? 


Many wayes, Common appende 


and by reaſon of Vicinage cannot 


bur by Preſcription, time out of mind 


_ rhe- other two. may begin at 
ay. 
Alſo Common appendent belopge 


propel 


= 
HC 


| (ommons. - 
aperly to arable land, or to. meadow, 


Þc palture' that was anciently arrable 


þ 


1 
i 


and,and it mult be uſed with ſuch Car- 
| as are leyant and couchant upon the 
me lands, viz. the ſame both in Sum - 
ner and Winter, 'and with ſuch Cattel 
3 may hide and gain the lands, viz. ear and 


WMauck che ſaid lands, and not with Hogges, 


oates or Geeſe, 

Bur if the Commoner purchaſe any 
are of that land, or the tenant ſell any 
art thereof, the common ſhall be ap- 


Þortioned : Buc if the commoner buy all 


tie ſaid lands by an equal eſtate, with 
he commoner, the common 1s drow- 
d, and common appendent cannot 

ſevered 'or granted from the land, 


Þtherwiſe of appurtenant, Bur if the 


ommoner appurtenant purchaſe any 


Wart of that land, the whole common is 


xrint, becanſe 1c is againſt common 
ghr, and common appurrenant may 


Pelong to any, and for all manner of 


” 


rel ſans nombre, ſo as the uſage and 


laim of either of rheſe commons ſhew- 


Sth and declareth what manner of common 
Shat is, 


Common in grofſe may be by grant 


5Þ! preſcription to haye common-1n ano- 


ther 
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ther mans Lands with rwelve Oxen , 
twelye kine, or lefſe , toacertain n 
_ and that may be granted oyer to at 
ther. | | 1 
Common by Reaſon of VicinageÞ, 
when two Seignoties or Lordſhip 
and the Tenants thereof haye uſed t1 
our of mind ro common togerher 
their commons or fields in the fallt 
or common time , by reaſon of their 
Joyning , and want of incloſure, 
this common is of the nature as Co 
mon appendant , and the one Seignc 
or Lordſhip may. incloſe from the 
ther , anddriveor keep the ones Cat 
out of the others Seignory or Lordſhiyf 
bur the one may not Raft-drive rhelff 
Cartel into the others Seignory or Town 
ſhip , and the one cannot have an adj 
on of rreſpaſle againſt the other , if 
ones Cartel wander or volnntarily go 
—_— che others Seignory or Lon 
Ip. 
"> if the one may incloſe part 
their ſaid Lands from the other , 
leave part thereof for common 3 
Tyrinhams caſe in Cook. Alſo none 
theſe commoners can have an action 
Treſpaſle ' againſt an eftravger whic,. 
t 


Tenant in Dower. 

Ball do creſpaſſe there , nor] is to rake 
& common otherwiſe than with the 
th of his cattel ! Quereif the Com-» 
Yoner may trench che ground ro looſe 
Sc che water that hurterh*che ſaid Land, 

t,i2 H, 8, 
El Make me 7 pray you better to underſtand 
Fiefly what Tenant in Dower js > 
Dower 1s ſuch an Eſtace for the third 
Joc during the wifes life, in all ſach lands 
drenements, as her hnsband was at any 
Je ſeized of an etate of 1nhericance du- 
pe che covertnre. ws 
"y 1s the wife te have 4 third during ber life 
all ſuch Lands and T enements ? | 
No, he muſt be ſole ſeized thereof, and 
It 1n joynt cenancy. 
J Secondly, he mult have the Franckrene- 
"Yenr, and the inhericance of the ſaidland 
PÞ the ſaid Barony , ſimul & ſewel during 
ie Coverture. | 
And thirdly , he maſt be ſeized of ſuch 
) Eſtate in the Coverture , that rhe 
ld that he ſhall beger of the ſaid 
fe , may by poſhbilicy inberir che ſaid 


Pods. 
© Of what age ewght ſuch a wift to be at the 
4th of her husband? | 

; 4 'Of the age of nine years, 


May 


| Tendnt 1n Dower: 

May the Huſband by bis att any way WK 
the wife of ber = > "9 0 

Yes, in committing of Treaſon, | 
| Jo" of Felony, by the Starute 1n 

rſt of E, 6. by laches, entry, ſute, 
pleading. _ 

May Tenants in Dower forfeit tha 
eſt ate? 7 
Yes, divers wayes, as other Tenan 
for life may, and alſo by elopment frogn 
her hnsband in his life without reconc 
liation. j 

May the wife of him that holdeth lands 
the King in Capite bee endowe1 by the hugo 
or any other common perſon ? 
No, ſhe ought co come into the Chas 
cery,and there make an oath, that ſhe wile 
not - marty without the Kings licenigVe 
whereupon a VVrit ſhall be dire&ed te: 
the Eſcheator to endow her. 0 

May the wife have Dower, and al ſo Joyuyi 
tare of her huſbands lands ? 0 

No, uvleſſe- ic be in eſpecial 
Caſes, 

VVhen may the wife be at her eleition > Fo 

If the Joynture bee made during - 
the Covertnre, then at the deceaſe of heÞi 
Husband, ſhe may chiſe the one, or thÞit 
other, but if it be made before rhyſi! 

Cove 


5 


. jþ Tenant in Dower, 
; overture, then ſhe muſt beetyed to her 
Joyncure only. 
VVas it ſo at the common law ? 
S No, but is now ſo by the atute. of 
7 H.7.,vide Vernons Caſe in the fourth parc 


frhe Lord Cookes Reports, 
bj 1s Tenant in Dower puniſhable of 
paſte ? 


Tenant in Dower and by the curtehe 
offiere puniſhable of waſt by the common 
w, and the other particular Tenant by 
e ſtatute of Marlebridge. 
«sf How many ages of women are there to be 
ſerved 1n law ? 
Eight, Firſt ſeaven years in ayde pur fill 
arrier Next nine years to be endowed of 
ger Husband, if her Husband be ſeaven 
ares of age or upwards at his death, ten 
ears upon raviſhment, twelve to conſent 
0 marriage, full fourteen to be free from 
ard untill the age of ſixteen, ſeaventeen 
0 be an Executor, twenty and one to doe 
ial acts. 
ViThat doe you call Tenant by the 
rree/e ? 
ng It is when the Husband after the death 
| 


© his wife, 15 to have an eſtate for life in 
be lands of the wife,apd whereof ſhe died 
betiſed of an Eſtate of Inheritance. 


_ 


What 


 Tenght by curteſy. 

What Eſtate ought the wife to have int 
ſaid Lands whereof the hnuitband may be 
nant by the curteſie? 

She ovghr ro have ſuch an eſtate as 
hnsband 1s to bave by whom ſhe claimahh 
Dower as aforeſaid. And beſides the 
muſt thereof have a poſſeſſion in fair, aj 
not onely in Law, except it be of an 
vowſon, orof a Rent , but otherwiſe 
Dower. | 

What elſe is requiſite to make hins Te 
by the cmrteſie > 

He muſt have a child by his \ 
during the Coyerture , that is born 
live. | | 

Hay be forfeit bu Eſtate ? 

Yes, as Tenant in Dower may. 


£ 
Hay his wife hurt bu eſtate , or poſſibiliie 
of Eſtate ? ; 
Yes, if the wife commit felony befalſ#g 
he is intituled co be Tenant by the Cur 


I 


he, viz. haying no iflue , he ſhall nothi 
Tevant by the Curteſie, but otherwife 
ter iflue. 

What other particular Eſtates 
there ? Ei 

There 1s renant by elegit , ſtatnte Malizs 
chanr of the ſtaple. | 
What ts tenant by Elegit? 


LL 


Tenant by E 4 . | | , 4 
8 It is the Creditor or debree that hath 
ie moyery of all che lands of the debtor 
elivered unto him by way of Extent, 
ith all the goods of the ſaid debtor untill. 
She debr be levyed by the ſtature of W:ftms, 
ie ſecond, 
: What is Tenant by ſtatute or Recogni- 
ance? 

It is ſach a credicor which hath all the 
nds and tenements of the debtor delive- 
dnnto him by Extent ,* uncill the ſaid 
drs be paid by the yearly value chere- 


e 


What if the land extended grow better and 
more yearly profit ? 
Then the debtor may have an Andra 
$*-7e/4,and thereupon ſhorcen the Extenc 
Fd rime of payment. 
What if the Cognizee purchaſe pa't of the 
'd land > | 
4 If the Cognizee purchaſeany pars of the 
id land after the execution and extent, 
he whole is diſcharged; Bur if it be before 
le execntion,andafter theftatute acknow- 
deed, ir is a diſcharge for che other Feo- 
es of the ſaid land, And alſo if the Cog- 
izor repurchaſe the ſaid land of che Cog- 
Plizee, an exrent may be ſned chereof. 
What if divers ſtrangers be ſeverally en- 
D feoffed 


46 * ""Ceperds armmg, &c. 
\ feoffed of the ſaid Land, and an extent be ſuti 
ag ainſt one onely ? 

He ſhall have an Andita querela t 
have contribution of the reſt. Bur if th 
Conizor reſerve any part upon ſuch! 
Feoffement , and an extent be ſued onl 
againſt him , he ſhall have a Contriby 
tion. Q#2re if his heir ſhall have Conrri 
burion. 

What difference 1s there between theſe St 
tutes and an Obligation > 

"Theſe Statutes bind che land from tt 
tice of the'acknowledgement, and maket 
it liable in whoſe hands ſoever it be ror 

| the Debts. Bur che Obligation binde 
not the lands nor goods bur from the cin 
of the Judgement. 

Doth a writ of waſte lye againſt ſ#ch A 
BAN! > 

No Action of waſte lyeth againſt ſacl 
Tenant, bur an Action of accompr, 

Beſides theſe grounds of Law , 
matters before rehearſed, what us the pen! 
learning of making and diſſolving of C 
tratts > | 

Firſt , it 1s a-general learning, tl 
there muſt be in every Contra quid 
quo, viz, *Some valnable confiderati 
berween the parties to be payed or pj - 
Na forme 
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formed, eicher preſently, or at adayro 

come , orelſe ſome earneſt to be given 

Gpceſently, ocherwiſe the Contract is yoid.z 

for ex nudo paito non oritur att, And 

ſome doubr whether a conſideration palt, 
do make a contrat good, Another lear« -". 

givg is, that in an Action of Treſpaſſe, quod K- 

att;o per ſonalts moritur cums perſona, and rhe 

heir or executor ſhall not be charged 
therewith, 

You have reaſonably ſatisfied me an pexe- 
thi 7a! concerning grants to men, and from men ; 
Now (hew me a lutle how ſuch Contratts and 
= way be diſcharged and avoyaed by the 

av by parties conſent , and 1 w:ll make an 

d ? 

Firſt , it 15 a general ground, Ozod 
wmhil eff tam conveniens natzerali equitati 
quam unumquodgque diſſolvi eo ligamine quo 

clg4garar, 

What do you mean by that ? | 
 Asthere are matters of Record, and in 
fait, and ſome matters in faic by writing, 

d ſomerime by paroll, the matter of Re- 

cord generally muſt be defeated by rhe like 

Faarrer, and the matter in writing by mat- 

Ferin writing, and not by paroll, except it 

98 in few cales. 

el - Pur me a caſe thereof ? 
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-" If Tenrer into a Bond to pay fix ponnds 

it a day , I may plead Payment thereof b 

aroll and witneſſes , bur otherwiſe of x 
nd without condition. 

Alſo every leaſe or eftate of Frankten 
menr or for years, may be drowned by r 
king an higher eſtate inthe ſame land ; 
any time after. Alſo theſe lefler eſtares 
may be ſurrendred into greater Eſtates, 
and the lefſer ſo drowned. 

Put me a caſe thereof > 

A leaſe is made toone for life, the Re 
mainder to another for life , che Remair 
der to the third in tay! if he thar hath chq 
firſt eftare for life ſurrender to him in ray 
orin fee, the ſurrender is voyd, becauſe 
the mean Eſtate for life. | 

How by Releaſes > 

There ir behoveth chat he that releaſet! 
hath an Eſtate in E/ſ? at the rime of rhe 
Releaſe made , and that he to whom the 
Releaſeis made, hath a Franktenement 1 
the land, or in fair, ; 


Somenhat let me underſtand the nature © 
Tythes, and what you call them? ; 
It is commonly the renrh part of the 
yearly profits which the lay man Pay! os 
the ſpiritnal man our of bis Lands, ene | 


ments, and Hereditaments, = 


' Ththes. 49 © 
How many manner of Tythes are 
| there ? | 
| Three , viz, temporal, 'predial, and 
mixt, 

When begay theſe Tythes ? 
Abraham cave the firſt Tyrhes to Mer 
chiſedech ? 

Did Abraham then give tne tenth of hu in- 
rreaſe ? 

Many doubt whether it was more or 
lefſe. 

May the ſpiritual man take all thoſe tythes 
'withont delivery ? 
. No , althongh "they be ſevered the 
J ninth from the tenth, but muſt be ſer our 
by the lay man , for Melchiſeck did nor 
take his Tythes , but Abraham gaye his 
i Iythes. 

| That remedy had the ſpiritual man if the 

] lay mas hope ha give hu tythes ? 
| He had no remedy before the Ratute in 
2 E. 6. but ro ſne for the ſame 1n the ſpt- 
rirual Court , for by thar Rarute treble 
damage are given to the ſpiritnal man, up- 
4 on wrongfull deteyning or raking away the 
I ſaid Tyrhes. 
Jl Who may preſcribe to have tythes or not to 

pay Tythes ? 
No lay man except the King , or 
D 3 the 


Tythes. 
the Patron ought to have Tythes in their 
own right, or preſcribe to pay tythe. Yide' 
Cooke te ſecond part del Report Ca; Leveſque 
de W ncheſter, - 

Are ty;hes a!wayes ro be payed proptio 
oenere? 

No lay man can preſcribe in 0 degie 
94udo, but 1n modo decimana: ? 

Of what things are iy:1es property ta be 

aja . 

Oat of ſuch things as do increaſe, aad 
bring a yearly profit yz as of Corn, grafle, 
wood, Cattel, S:1va cedwua, wool, calves, 
and tuch like. 

What Tythes are to be: paid in cutting down 
ef great trees? 

None at all , becauſe it 1s a deftrntion 
of the (tock, and ſoit ſeemeth cf all wood 
zdove twenty years growth. 

Where are theſe Tythes to be recoves 
red ? 

If the right of Tyche be in queſtion, 
in the ſpiritual Court ; bur it the lay 
man preſcribe i» modo Decimand: , then I 
upon the libel , he is to ſue a Prohibition, 
alleging his manner of Tyrhing , and 
ſhall be tryed at the common Law by a 
Jury , for the ſpiritual Court will allow 
no ſuch plea, but in proprio genere, 4 

0 


# 


Tythes, ” 


ir | To what Spiritual man t the Lay manto 
4 e his Tythes ? 


Moſt commonly to the Parſon or Vicar 4 
f che Pariſh. | 
What > wat it alwayes ſo? 

No , before the Council of Lateran, 
ie Lay man might have pay'd his Tythes 
d any Spiritual man whatſoever that 
puld take cure of his ſoul, 

Are all payed at this day to the Parſon or 
icar of the Pariſh ? 

No, ſome were givenourt to houſes 
f Religion, as to Abbies, Prio- 
ws, Nanneries, Chaunteries, and ſuch : 
IIKC, 


"| How happeneth it that Lay men 

n {eve , and enjoy Tythes, contrary to the 
aw ? 

X That beganne upon Appropriati- 
"ns, 


What mean you by that Sir ? 

Itis a Maxim in Law, that the Fee Sim- 

ple as well of Tythes, as of all ocher Lands 

ad Tenements, is ſuch in ſome parſon as 

le fee ſimple of Tyrthes in the Ordinary, 

atron, or Incumbent, which three roge- 

ther may grant or charge the ſaid Tythes at 

, [ideir pleaſures, 

| "har mean you by that > 
D 4 


=xt Lands and T enements. 

T mean char the Spirituality beretofo 
abounding in Livings , were conten 
with the Patron for gain or favour 
grant a great part of rhe Tythes to at 
Lay man. 

What did they nſually grant ? 

Moſt commonly the Re&ory or Parſe 
n:ce, eitherin Fee ſimple, or for a lone 
rerm, and for a ſmall Rent, 

How was the Cure then ſerved and di. 

charged > | 
By that means a poor Vicaridge w 
hatched our of agreat Parſonage , wi'd 
Vi-ar in theſe daies diſchargeth the cure, 
and the Lay man holderh che reſidue of the 
Parſonage, 
> May ſuch Leaſes be made at thi 
ay ? 

No , divers Statutes have abridyed 
their power in ſach caſe , andeſpecially 
the Statutein13 Ez, So that rhey can 
make n» good Leaſe but for three lives, ot 
one and twenty years , according to the 
Statute, 


N:w laſtly a word or two — the 
quantity of Lands and Tenements, andthe 
ſpecial names and tearms in Law, and of all 
manner of Relief, &C. due for the ſame, and 


then I ſhall fully make an end? 
| Firft 


their quantity and termes, 
fo Firſt you muſt note, thar two Fardells 
ren} of Land make a Nook of Land, and wo 
r 1 Nooks make half a Yard of Land, and two 
ani} half Yards make a Yard Land,, and four 
yard Lands make a Hide of Land,and four, 

and ſome ſayeight Hides make a Knighrs 

ſo Fee , the Relief whereof is 5. 1. and ſo 
one ratably. And every Knights Living or 
Revenue heretofore was, or ought to have 

dif been 26, 1, per annum, And the yearly 
Revenue of every Baron was, or ought ro 

wall have been four hundred Marks. And the 
hiclf yearly Revenue of every Count or Earl 
ure} 400. 1. whereas the Relief of a Baron 
the was, andis 100. Marks, of an Earl or 
Count 100. 1. and of every Duke $00. 1. 
thie[So you may norte, that the Knights Reve- 
pue at the firſt beivg 20, 1, per annum, 
J,edjthe Baron at the firſt was to have thirreen 
ally] Knights Fees, and a quarter of a Fee, And 
canÞthe Earl or Count twenty Knights Fees, 
;, otjand the Dakes forty Knights Fees , by 
the(which proportion the Reliefs aforeſaid 
were rated, as before is mentioned ; which 

ths the reaſon that Noblemen onghr not to 
heirſbe arreſted or attached by their bodies, be- 
* allcauſe the Law doth preſume that they have 
antufficient Lands and Tenements to{ diſ- 


Charge any Sure, 
: And 


'irft 
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| Nt Lands and Tenements, Oc, 


before, And the Relief for lands in Socef 


And they have theſe Dignities giver 
chem by the King for two purpoſes , viz 
Aa conſulend, Kegs tempore pacu , 
defendend, Regems tempore bells ; in token 
whereof rhey are adorned with a Cap of 
honour on their heads,and with a ſword by 
cheir ſides, 

Alſo there is another relief due after 
the death of rhe Tenant that holderh by 
Grand Serjeanty , and likewiſe after the 
death of the Tenanc that holdeth in 
Soccage , whereof I have made mention 


Cage is due to the Lord immediarely afrer 
the deceaſe of the Tenant, of whar age ſo 
ever the heiris. Bur of che ret, when che 

heir hath not been in Ward, and is of full 
age, at the death of his Anceſtor , ſuch 
Relief is dne preſently afrer the dearh ob 
his ſaid Anceſtor , being Tenant of any 
ſuch Lands , or of any ſuch Eſtate, as be- |; 
fore is mentioned. Yale, 


Ruicquid agas prudenter agas,@ reſpice 
nem, 
Lex plus laudatur quando ratvone pro-P' 
batur. 
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"BRIEF TREATISE 
) Concerning Tenants and © 
® Eſtates in Lands, &c., 
on | 


Co H ereditaments and Chattells, 


d {2 moſt part of all rm 
which the Kings Majeſt 
SS any of his Subjects dot 
SS inay enjoy , ate rattan co 
* the terms uſedin the Lawes 
Enyland, either Hereditaments or Chat- 
ls, we call \ auch things Heredictaments, 
ch are Hececlitary, and in a natural bo- 
, {ymay deſcend from Anceſtor ro heir, and Heredita- 
(hm heir to heir for ever , or which in a e203 Na- 
rural and 
dy politique may ſucceſſively or other- p, 1:1 
iſe have a perpetual continuance, as Ho- 
urs, Mcfſaages,Dignities, Privileges, Li- 
ties abd ſuch like, And to ſome purpoſe 
maketh no matter what eſtate or pau 
| the 


| 56 Hereditaments and Chattells, 
the party harh which 'enjoyerh any ſuf 
ching , foralthough he hach rherein & 
baſett or meanett ettate chac may be,yer 
name of an heredicamenrt in a ching enjoſ 
edinanartucal ſence remainerh,becauſei 
in his kind hereditary, and an eſtate of uh, 
heritance hath therein alwaies his beeingi} 
ſome-perſon , except by ſome accident! 
ſome ſpecial caſe it happen co be far a ting, 
ſaſpended,gr for ever extinguiſhed,as ſha 
Grant the afterwards appear. And therefore he thy: 
incereft hath but atearm of years in Lands , gray 
of all che cerh his intereſt in all che heredicamen 
—_— which he occupieth or enjoyerh, his inte 
rs . . | 
which T<ſt in the lands is thereby granced ; bur yt 
one eccu- Deverthelefſe , hethat hach therein but 
picth term for certain years , hath bur a Ch 
and en- tell, andio regard thereof, in comms 
Jem {ENCE it loferh the name of an heredinf 
Charrells MENt of that, in the moſt uſual and prope, 
for years ſence it retaineth the name of an heredith,, 
allo, mentovly in ſuch perſon as hath cherdl, 
an eſtate of Free-hold or inheritance. An 
therefore if a man (eiſed of certain lands 4 
Fee , and poſſeſſed alſo of other lands fi h 
rearm of years, doth demiſe all his herqe 
diraments , to another for certain yell 
the lands , wherein the Leaflor had but 
term , do not paſle chereby, no more tt 
ſr 1.4 
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' Heretitaments and Chattells. > ith 
xy ſhonld paſſe in the ſame caſe if the 
aflor had demiſed all his Tenemenes : 
6d yet in a vatural ſence Lands rerein 
he name of a Tenement and Heredira- 
., dent, as well ina Termor , as it doth 
. bim char hath cherein a Free-hold or 
»Þbheritance. 
, Local, 
"7 Alſo every Heredita» JTranfitory, 
Ws 15 either ory 
| Maixr. 
"1, Local, as Meſſuages, which are vul- x,,,,q 
Firly called houſes or lands , be they Ara- 
"Jl, Meadow or Paſture, &c, 
J 2, Tranſitory, as Digniries, Privileg 
liberties, Rents, Services,and ſuch like. 
'3, Mixt , as Honours, or Mannors, 
Ppich conſilt of Meſluages, Lands, Servi- 
i , Privileges, fc. 
"] ReRories or Parſonages when they 
(0 onfiſt of things Local and Tranhrory, 
"Is Land, and Tythes , and ſuch like. 
Mac a Rectory when ir conſiſts only of 
ee yebes , (as ſome doth ) is a Tranſitory 
AMeredicament , and the obſeryation of 
"Fis difference is very-marerial in mar- 
er of Conveyance , as ſhall be hereafter 
"xclared, Bur ic ſeemeth that ſuch 
vgs , whereof no eſtate of Inheritance 
wy. IS, 


qi 


©, Tranſite- 


© 4 


Mizr. 
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fexeditaments and Chattells, 
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is, Or ever Was in being, are not toh 
rermed Heredicaments. Alſo if a mal 
ſeized of Lands in Fee ſimple , granted 
ont of the ſamea yearly Rent , or cog 
mon. of paſture for life , or for years 
this Rent or common ( as to me ſeemerh}ſſi 
is nor properly any Heredicament ; be 
cauſe no eſtate of inheritance 1s , orgfy 
yer was thereof in being. Bur if gh 
man ſeiſed of Fee in lands , doth by ſafe 
le 
d 


ficient conveyance in the Law demiſe th 
ſame ro another for term of his life , 
limiterh the remainder thereof to t 
righc heirs of a man that is living at &ef 
time of ſnch demiſe , no eſtace of inhenfth 
rance 1s thereof in being in any perſ 
whacſoever ; for by rhe Law che eſta} 
of inheritance paſſerh our of the Ley 
ſor preſently , and yer it cannot be WH 
ſach heir to whom ir 1s ſolimiced , unfm 
cill che dearh of his Anceſtor ; for war 
till his death he can have no heir , | 
the perſon which is likely to be his nah 
heir , 151nthe mean time onely erm 
his heir apparent, Alſo if /. S, ſeileſte 
of a Rent in Fee, dorh by ſufficient 
veyance grant the ſame to anorher {hc 
life or for years , and after the ſame de: 
S, doth releaſe or grant the Repr unigjar 
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ſim thac is Tenant in Fee Simple of the 
Whnd our of which ic is iſſuing , andro 
his heirs , in which caſe the inherirance 
of the Renr 1s extipCt in che Land ; yer in 
bs common and proper ſence during the 
kid eſtate for life , 1D the fame, ws. ina 
gmtnral ſence , during the ſaideſtate for 
reQyears , 1t retaineth the name of an. He- 
\ Steditameprt : For in both theſe caſes, an 
wthare of -Inhericance in che thing demi- 
hbyſed or granted , had once his being ; al- 
teic by matrer Ex poſt fatto in the ſaid 
tgaſe of Remainder , it remaineth in ſuſ- 
pence and abeyance for atime , and in 
the other caſe extinguiſhed for ever. 
(and in that which followerh , when 
1 ſpeak generally of things Heredira- 
ety, or Herediraments , F mean rhereby 
> WHerediramenpts according tro the com- 
wimon ſence. Chatrels are ſach things as 
we not Heredirary, bur Teſlamentary, as 
WImoveable goods, Leaſes for years, Watrd- 
Whip of Lands and body , and ſuch like : 
FAnd they are called reftamenrary, as well 
eilegdecauſe by rhe courſe of rhe common Hiverfiry. 
Law , thivgs onely of that nature, and 
{not Hereditaments, ( as ſhall be hereafter 
eftclared) might be diſpoſed by Will 
unifjand Teftamept, As alſo becauſe after the 
hip fe death 


death of ſuch Teſtator , The Law dotlif 
rransferre the ſame ro. the Exerntor « | 
his laſt Will and Teſtament for the pay 
ment of his debts and legacies ; for un 
eill a Scatnte made 32 H. 8. Heredirwl 
ments were por diſpoſeable by Will , i 

the Teftator had therein any greate { 
Eſtate than for years , excepr ſuch nſeſ* 
as is aforeſaid, and Hereditaments thaf' 
were deviſable by, Will , by a ſpeciallſ? 
Cuſtom , and nor by the common Lay, 

And the cauſe whereof an eſtate of In* 
hericance of a nſe was Teſtamenrary by ; 
the Common Law , did ariſe of rh q 
ſame eſtimation which the Law then hal : 
thereof , being lefſe than of a Charrell;J; 
for a Charrell was proteted by Law #F; 
gain(t wrongs , « bur ſo was nor a uſe apt; 
remedy by Law , being far the on2 © 
dained , and nor for the other, Bur ity 
to'be nored ,* thar albeit orher Heredi 
taments were not Teſtamentary by the; 
Conrſe of the common Law; yet by & 3 
ſpecial cuſtom in ſome Cities and Butſ* 
roughs , the Lands and Tenements theres 
in ſcicuate were alwaies Teftamenraryſ' 
In regard of their own nature ; as Chat? 
tels were , bur [»#b modo by a ſpecial ct 
ſome. F 


[ 


. I 
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101) 
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re properly ſuch as doe favour of the. 
a ſkealty > (viz, ) do conbiſt of ſuch things 
es are 1n their nature Heredirary , Ward- 
is ſhips of Lands , or of orher Heredira- 
aſe{\cvrts, Leafes, or Intereſt for yeares ; or 
twill, derived our of any thing where- 
aj1j0f an Ekate- of Free-hold or Inheritance 
n flath or had a being : Chattells perſo- 
wal are goods moveable , as Goods, 


b[! 
a 


11; ning : Bur it is to be obſerved yer , thar 
vying Creatures fere nature , as Deer 
Conies, Hares, and ſuch like , are not 
IGoods or Charcells , except they are 
re made rame. Alſo Charters or Deeds 
di-f2t- any eſtate of Inheritance or Free- 
bold, Uber they be mnveable , are not 
kaccels, Alſo Chatrels Real, are either 


+ for albeit they are termed char- 
av ls, ; in regard of the feebleneſle of their 
cotates , yer rhe things enjoyned by force 
f fach intereſts, are for the moſt part 
nacure Herediraments ; and of theſe 


diftes 


# Of Chattels, ſome are - Real , and pea, 
tome are Perſonal : Charrells. Real perſonal; 


ate, Money, Oxen, Kine, &c. And Without 
tereby it appearerh thar ſoine Chatrels life or li 
clonal are without life z and ſome Vi"b+ 


Local , Tranſitory, or mixt , in ſuch Local, 
- as is before obſerved of Heredita« Trans 
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. differences in «_harcells real , ſome prall 
firable nſe may be made, as hereafter { 


alſo-appear. And it 15 to be noted , rh 
ſome intereſts for years are derived nal 
ther from any Inheritance or Free-ho 
bu: onely from a mans perſon : As if 
man doth by deed create an Annuiry ft 
years , withour limiting it to Iſſue, e 
of any Land or Tenement , the ſame 
derived onely from the perſon whid 
orartedic , who in his life cime, andhih 
Executors or Adminiſtrators thar rep 
ſent his perſon after his death , ſhalllhh 
onely charged therewith ; and therefor 
as well ſuch intereſt 1n an Annuity, 
alſo a Wardſhip of the body of an 
fant, which conſfiſteth of a perſon, n 

in a ſtrained ſence be termed perſot 
But albeit the words Guard. de Ter 
in the divifion of Poſſeſfions in the We 
ginning of 'Mr, Littlerons Tennres , «hp 
ſeem toimply , that Wardſhip of Bog 
Is not tobe reckoned in the number 
chattels Real ; yer it appeareth by q 
ther expreſſe Books , that Wardſhipf 
Body is no lefle real than the Wardlly 
of Lands : And therefore ſuch implicatigh 
as aforeſaid, 18 no proof. , that it is toy 
reckoned in the: number of chattels Mor 


{of 


Franfenement. we 


x things Tranſitory, or Moveable, con: 

Ring of any eſtate, ( As Wardſhips con- 
ſting of a term during the minority 
olgf che Ward , or a cerm inan annuity, 
fHilleine, &c.) are not properly called 
' ihacrels perſonal , bur real, Furthermore, 
Wecauſe ſome things which may be en- 
\eFoyed in form aforeſaid , are neither 
hieredicaments nor Chartels , It is there- 
Ilore meer ro conſider, in what general 
Pitoſe things are compriſed : And as to 
lUiar it is to be obſerved , that nor onely 


olﬀoſe things which are neither Heredita« 
» Ments nor Chattels, but alſo all Heredita- 


ents whatſoever , in every ſuch perſon 
nar hath therein any grearer eſtare than 
"nor yeares , are vouched under the gene- 
name of Free-hold , as in the Chap= 
et next following it doth more at large 


near, 


Franttenement. 


Hat is a Free-hold , and what is a 
Charrell , 1s very lively ſer forth 


"the beginning* of Littlerons Tenures, 


the ſaid figure of divifion of Poſleſ- 
dns : whereby ic appeareth , thar 
E 2 all 


_— "OT 
{4 
+ — Jo 


or 11 , otherwiſe than in a trained ſence 3 


forfeiterh 
all Char- 
rcls, 


7 — Felo deſe 


6. Diverſi- 
vice. 


Franttenement. 


life, (be they eſtates according ro t 
Common Law , or according to the c 
ſtome , are compriſed in che name 
Franctenement ) Thar 1sro ſay , eve 


of chem 1s aptly -termed a Free-hok 


within Judgement of Law , 1s grea 
than any cttate for yeares , though ir 
made for many thouſand yeares , int 


oard of any probable preſumption rh 
eltare for I.ife may be more perdyg 


all manner of eſtates of inheritance, or fi 


F 


rable, than ſuch eſtate for yeares : bur 


regard a Free-hold , which 1s proper 
well to any eſtate of inheritance, as to 
eſtate for life , 1n accomprt of Law ha 
alwaies been had in greater eſtimaric 


than any eftate for yeares ; and for rh 


onely cauſea Term for yeares 1s ſubſe 
to a forfeiture by an Yiary in a per 
nal action for an offence, wherein 


offender is felo de ſe, and ſuch like , | 


no eſtate of Free-hold., ( uvleſle it be} 


ſome ſpecial cuſjome ) is ſubje& tro 
forfeiture of that kinde. The differer 
between a Fran&tenement and Charre 
being ſo diſcovered as 1s afore-ſaid ; 
ſeemerh fir to proceed to the conſider 
tion of Eſtates, An Eſtate is that whil 
in Latine we call Srarrs ;; and ir 


api 


"FIC 
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pptly be thus defined, viz. Aneſtate 1s a _— S 
Permanent abode or Continuance, for TR 
WKcime or for eyer, in a thing of ſuch ,, coare. 
 Cnature,as either is, may, or might be here- 
titary, as Mannors, Mills, Lands, Te- 
ements, Rents, Services, Commons , 
Dignities, Liberties, Franchiſes, Pcivi- 
es, Offices, and ſuch like ; bur no 
[tate can be proper to Charcells perſo- 
Þal. And for that cauſe a gift thereof 
or a momentary rime 1s of like force, 
Þ 1f it were given for ever. But it may 
objzeRted , that ſo ir may be ſaid 
of a term for yeares in Lands or other 
erediraments, ( that isfoſay ) if ſuch 
term be given or granted for an 
tour ; it 1s of like force, as if it were 
Uiven or granted for ever , yet ſuch 
IFerm therein is properly called an e- 1 
Iftate. To which obje&ion I anſwer, that | 
 Ultchough th2 Law be fo in a grant of a 
. . AS . 

Kerm , which is as mucho ſay, his whole 
CPocereſt in the thing , wherein he is ſo in- 
ereſſed, ( viz.) his Land , and nor his 
-Diterm therein for one hour ; the Gran- 
Tee ſhall enjoy it no longer than for rhe 
ime ſo limitred , bur otherwiſe ir is of 
uch gifrc or grant of Charrells perſo- _ 
al; bat herein , a difference is to be ob- Diffe- _ 
| | E 23 ſerved, **&e 


[ 


"+ Pranfitenement. | 
ſerved ; between ſuch a 'gifr or gran 
of goods moveable, and a demiſe there 
of ; for although a grantee for yeares of 
things properly devilable doth enure as{ 
demiſe or leaſe: thereof , yer ſuch gran 
hath nor the ike Operation 1n a thing dey 
ſable ; onely in an upproper or borrowe 
ſence. 

And therefore , albeic a grant 
goods moveable for a time , doth alte 
rhe property for ever ; yer a demiſe there 
of fora rime ſhall onely enure as a diſpe 
fition of rhe profits thereby arifing , d 
ring that time. As for example. If a ſto 
of ſheep or kine be lertten for. cerrailff 
yeares , the Leaſſee hath nor chereby 
general property thereof , but onely 
ſpecial intereſt or property therein , | 
force whereof he may take the prolif 
thereof during the term ; but ſuch inte 
reſt therein 1s nor properly an eſtate. An 
albeir it be vulgarly called a leaſe of ſud 
Kine or ſheep, yer it is not ſoto be ra 
med, otherwiſe than in a borrowed ſence 
Forif a manſo intereſſed therein is like 
wiſe poſleſſed of other Leaſes of Lan 
and granteth all his Leaſes ro anothet{? 
his 1ncereſt in theſe Chattells perſog® 
nal , oz the profits thereof, will nor paſl 
cheret 


General Eftates.” 


aniſbereby. Of ERares, ſomeare General, , General ®# 
eregod ſome Particular , as hereafter. appea» z Parricwyr  Þ 
- offth. jar. 

as 

rar | General E(tates. 


hl k 
vel A General Eftace is that which we 


{A tearm an : Eſtate in Fee Simple, 
hich is the greateſt and largeſt Ettate 
lrefhar may be ; and ic is divided by L:r- 
ere: 1n his fhrit Chapter of his firlt 
paBook , according to the Erymology of 
duffbe words Fee Simple , which in Larine 
ode called Feodum frmplex , quia feodum i- 
raiders e/t quod Herediias, & fimplex 1dem eſt 
rhiiwod legitimum wel purum , © fic Feodum 
y Wwplex idems eft quod hereditas legitima vel 
WIbereditas prra ; and it received rhe name 
offiof a general Eiate, nor onely becauſe ir 
1ralias the moſt common and uſual of all 
\ nfether ERares ; bur alſo for thar in regard 
acÞbf the ampleneſle rhereof, it is exempred 
refjfrom the number of all particular E-. 
ce ſtates. 
ke Bur yer ir is further to be obſer yed, 
defthat there be three kinds of Fez Sim- 
&Iple ; The firſt a Fee Simple without any 
ſolother addition, The ſecond a Fe2 Sim- 
aff E 4 ple 


| I 


St 
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” Abſolute 


- Conditi- 


- onal. 
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ple Crane. The third a- baſe rd 
Simple, I 
The firit of theſe is more general at 
common than any of che reſidue » andgcc 
can never periſh fo long as the ſubſtanq 
whereof the Eltate ariſerh hath any b 
ing. And therefore , aldeic chat hellfc 
which 1s ſeiſed of ſuch Eftare, happen ror 
dye. without heire , yet the ſame IW 
{fare is nor extinguiſhed bur by A& 1 
Law, in ſome or - her degree transferrgiſFe 
tro the Lord , of whom The ſaid Land D 
were holden by way of Eſcheat , b 
cauſe the Land wherein rhe Tenant hat 
ſuch Eftare, doth fill continue ; burtif Pp 
man ſe1({ed in Fee of a rent charge + or rent 
ſeck, dyeth withour heire , this Fee ſim 
ple, although ir be of the firſt ſort , dorlif 
periſh , becauſe the rent, wherein [ 
hath Eſtare, being tranſitory , is by ſuc 
dying wichout heire » quite ſwallowed 
up, and drowned in the Land our « 
which it did iſſue, And albeit a Fee ſim 
ple of this kind 1s ſometimes abſolure, 
ſometimes conditional, yer the condition 
thereunto annexed , doth nor alrer the 
ſame in nature or kind , but onely in the 


. accidental quality. 


Secondly, 


= 


Particalay Eſtates. © 

Fe Secondly, a Fee fimple dererminable, is 

Hoch as may be determined by a ſpecial 
aflimirarion before the, efluxion of the time TL: 
d compriſed in the general and proper limi- 7 
1catarion. 
Thirdly, a baſe Fee-impl2 1s when two | 
Fee-ſimples in one thing are in beivg ar A 
1 ove time , ' the one being 11 narure more 
orthy than the other, In which caſe | 
lar that is'the leaſt worthy, is called a baſe :_ 
ee-ſimple, becauſe it-is baſe in reſpe& of bn 
Wwe other. 
There is a general rule in the Law, 
t none can have an eftate lively, bur the 
Donee ; which is the party ro whom _ o& 4 

Is given , or the heires of his. body. ;qteri« | * 
Jnd 1t is further ro be obſerved , that tance is 
rery eſtate of inheritance 1s either Fee- cither fee-' "2 
nple , or Fee-taile; of the one hath __ 2 
en ſufficiently ſpoken for this time : *** Fe © 
or the other - ſome further rouch ſhall 

given in tne Chapter next follow- 


4, 


Particular Eſtates, 


Particular Eftate is ſuch as is de- 
rived from a general Eſtate by ſe- 
Paratio0n 


bel / 
Ys 


- Particular Etates. = 
paration of one from the other; Asif 
man ſciſed in Fee fimple of Lands ar Te$j 
nements, doth thereot Create by gifr, « 
grant an Eftare Tayl., or by demiſe, 
leaſe for life, or any eſtate for yeareg 
theſe are in rhe Donee or Leaſlee pattiþ 
cular eſtates in poſſeſſion , derived and ſ&1 
parated from the Fee Simple 1n the Dog 
nor or Leaſor, in reverſion. Alſo if land 
be demiſed to 4. and the eſtate Tayle life 
mitted to B, theſe are particular eftar&hr 
derived «r ſupra, and ſeparated in interelſ; 
from the Fee {imple in remainder givenſ 
to C. albeir the ſame remainder dotlr 
depend upon thoſe particular eftates. Andpe 
of particular eſtares, ſome are Create; 
by agreement. berween the parties , a 
the particular.eſtates before ſpecified ; ant 
ſome by the AG of Law , as the ſtared 
Tenant entayle, apres poſſibility, d* ifſagy' 
extinvt , Ettates by the Curtehie of E w| 
land, Dower and Wardſhip. For albalfe 
an Eflate in Dower be not compleatat 
untill, it be afſfiened , which ofrentimaal 
is done by aſſent and agreement befthe 
rween parties z yet becauſe the partyſre 
thar ſo afſigneth the ſame , is compellabig 
ſo to do by conrſe of Law, that efatelh 
alſo ſaid to be onely created by Law 
| A 
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fMlſo an eftare at will is a kind of par- 
eicular eftare, bur yer not ſuch as maketh 
by diviſion of rh* eftare of the Leaſor,for 
» Sorwithſtanding ſuch eftate , the Leaſor 
Aeſciſed of the Lands in his demeaſne , as 
thhf Fee in poſſeſſion, and nor 1n reverſion : 
[Oſo an eltare at will is not ſucha par- 
aicular eſtare , wherenpon remainder may 
"Gtpend, But of all the lates before men- 
Vioned many fruicfull rules and obſerya- 
ions are boch generally and particular- 
r[aF;ſo lively ſet forth by the ſaid Mr. Lie- 
Velleros 11 the 1,2.4+ 5.6.7. and 8th. chap- 
Otifers of his firſt Book , which is extant aſs 
\n&ell in Engliſh, as in French ; whereunto 
(refer you. 


Poſſeſſion. 


an 
e 
TafgT is further ro be obſerved , that all 

WI eltaces that have their being are in poſ- 
dAefſion, reverfion, remainder, or in right, 
cadur of all theſe poſſeſſion is the princi= : 
mthal , for thar it is the full fruition of all Twode- 


betthe fruit of che eftate. There are two de- FE? 


re thr 
aMfhch as is before ſpoken of , -and that is ®enW9- 
\1q- moſt 


——_ 
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moſt proper to an eſtate which is preſe 


- and immediate , bur ſuch poſletiion « 


immediare eftate , if ir beno grearer thaf 
a term, doth operate 'and endure 
make the like poſſeſſion of the Fre 
hold-, or Reverhion. When a man 1s ſai 
ro have a cerm, it is to be intended 
rerm of yeares 3 when iris ſaid, a ma 
to have the Fee of Lands, iris alſoro! 
intendeda Fee ſimple ; poſſeſſion in La 
3s that poſſ:fſon which che Law it ſe 
calteth upon a man before any entry 0 
perancy ot profits. As if there be at 
ther and Sonne ; and the Father dyetlif 
ſeiſed of Lands in Fee , andthe ſame 
deſcend to his Sonne as his next heif 
In this caſe beforeany entry , the Son 
hath a p»ſleſſion in Law, So it 1s all: 
for a Reyeſion expeRant, or a Remainf® 
der dependanc upon a particular eſtat al 
for Life 3 In which caſe , if Tenant fof®* 
Life die, he in reverſion or remainder b 
fore his entry , hath onely poſleſſic 
in Law. All manner of poſleffionif 
that are not poſſeſſions ey fait 
are onely poſſeſſions in Law ; ang 
It 15 to be obſerved , Thar if a mi 
haye a greater eſtate in Lands rhan fe 


years, the proper phraſe of ſpeech is , thi 


-” , 


ro Reverſion, 

\ &* 15 thereof ſeiſed ; but if for yeares 

haÞpely , then he is thereof poſſeſſed ; buc 
Jet neverthelefle, rhe ſubſtantive poſſeſ- 


« © 1s proper, as well tothe one as the 
»WtnNer, 


Reverſiow. 


A Reverfion is properly an Eftate 
which the Law reſerveth to the 
Donor, Grantor, Leaflor , or ſuch like, 
'Fhen he doth diſpoſe a Leaſe , or other 
.ÞAMftare in Law , than that whereof he was 
Feiſed at the time of ſuch diſpoſition, 
Mis if a man ſeiſed of Lands in Fee, doth 
Sive the ſame to another , and the 
Seires of his body , or if he do de- 
- Miſe the ſame for Life or years , 1n this 
aſe the Law reverteth the Reverſiom 
thereof in Fee to the Donor , or Leaſſor, 
his heires , becanſe he departed not 
ith his whole eſtate , but onely with. 
articular eſtate ,. which is lefle than his 
tate in Fee : And ſuch reverſion 1s ſaid 
#0 be expeRant upon the particular E- 
ate alſo , if he that is but a Tenant for 

Bife of land by deed or parol , giverh the 
me to /,S. in tayle , or for term of his 

fe , which is a greater eſtate than __ 
aw- 


OY Rever(pon. | 


lawfully diſpoſe ; ip this caſe the L; 
reſeryeth a reverſion in Fee in ſuch Def 
nor , though he were formerly bur Te 
pant for Life. And the reaſon thereof iff 
for that by ſuch unlawfull diſpoſtrionÞ! 
which by deed or word cannot be wit 
out livery and ſeifiv , he doth by wronf 
pluck our the rightfull eſtate in Fee, thaſP! 
was thereof formerly ſeiſed in Reyerſio 
or Remainder , and by force thereof, by 
priority of rime gained in an inſtant , | 
was ſciſed of a Fee ſimple at the rim$ 
of the execution thereof, Bur if a ml 
ſeiſed of Lands in Fee fimple , giveth cd 
ſame unto A, and his heites unrill B, « 
dye, without heir of his body ; 1n thi 
caſe the Law reſerverh no reverſion i 
the Donor , becauſe the (tare ſo diſpe 
{edto A. isa Fee fimple ; which though 
it be a Fee fimple dererminable , is in nf 
ture ſogreat , as the ſtare which the Do 
nor bad at the time of ſuch eifr » a6 
conſequently he departed chereby wits 
all his eſtate. And thereby an appare 
difference is between a gift made ro 4þ 
and the heires of his own body , andÞ: 
oift made to him and his heires ut 
rill B, dye without heire of his body 
for in the one caſe the Donee harh | 


'T 


p eſtate taile , in the other a Fee ſimple 
gldererminable ; 4. hath a poſſeſſion of 
Tepeverſion .; for if B, dye without heire 
: jelof his body , then whether 4, be living 
ogfor dead., the Land ſhall reyert to the Do- 
icfjpor. But ſuch poſſibility of Reverhion 
gs much differing from the nature and 
Property of a Reverfion ; for he that hath 

ut ſuch a poſſibility , hath noeſtate, nor 

ath he power to give his poſſibility ; 
ur 1n the other caſe , the Donor hath 
infEftate in Fee , and therefore he hath 
gower to diſpoſe thereof at his plea» 
Ire, 


Remainder. 


SA Remainder is a Remnant of an E- 
ſtate diſpoſed to another ar the 
Jolime of creation of ſuch particular E- 
pSare whereupon it dorh depend. Asif 
is.S. ſeiſed of Lands in Fee, demifeth che 
rename to B, for Life , the Remainder to 
> Aþ and the heires of his dody , che Re- 
ndWainder to D, and his heires ; In this 
unfaſe B. hath a particular Eſtate for Life, 
dyed the remnant of rhe Eſtate of the 
w#caſſor 1s then alſo diſpoſed to C, _ 
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Remainder, © "'L 
D, ut ſupra, whereby B. hath an eſtare fa 
life, C, a remainder in tayle , -and D. 


remainder in Fee', depending in orde 
upon the particular eſtate in p»oſleſhonF 
and in eyery remainder five things are reÞ, 
d quitire, &; 
I, That it depend on ſome particulaf, 
eſtate. | | 

2. That it paſſe out of the Donor 
grantor, or leafſor, at the time of Crearionf, 
of the particular eſtate, whereupon 1t mul 
depend. 

3. Thar irc veſt during the particulah 
eſtate, or at the inſtant time of thz dere 
mination thereof, 2 

4. That when the particular Eſtarely; 
created,there be a remnant of an eſtare let, 
inche Donor, to be given by way of r&$ 
'mainder, 

5. Thar the perſon or body , to who! 
the remainder is limirred , be eirher 
pable at the time of the limirat! 
thereof, orelſe Potentia propinqua to. 
thereof capable dnring the particnlify 
eſtate z If Lands be given co /, S. an. 
his heires , the remainder for default of, 
ſuch heir, ro 1. D, and his heires; thi 
remainder is voyd , becauſe ir dorh nap 
depend npon any particular eſtate, Bl 


| 
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| Remainder. | GG. N 
Wf Lands be given to 7, D. and his heires Reafon, - © * 
' larivg che Life of 2, I, the remainder 
'o /. 5. this remainder is good , for it is No re- 
Wor limicred co depend upon a Fee-ſim- mainder 
"le, buc upon a particular Eſtate, which is £22 de- 
"*Þoly called an eltare for life of /, B, de- pane 
endable. If Lands be given to 3B, for pj. 
| pyclve years, if C. do ſo long live , the Bur upon 
mainder after the death of C, to D, in © particu- 
ee , the remainder is voyd, for'in thar 1". cſtare 


Hſe ic cannot paſſe our of the Leor, ——_ 


- 


* temps dal Creation dl perticuler eſtate F*; "—_ 
w., Burif aleaſe be made to B. for life, 
"Je remainder tothe heires of C, who is 
©Idtco living , this remainder is good upon 

$ contingency , That if C, Dye in che 


2 ife of B, For this remainder may well 
Fiſſe our of the Leaſor , preſently in' a- Reaſon, 
Siyance, wichourt any inconyenience, be- 
anſe oply the inheritance is. ſeparated 
%Fom the Free-hold as in abayance. 
If lands be given for life with a re- 
inder to the right heires of 7, S. 
Ind che Tenant for Life dierh in the life 
PS /. S. This remainder is void , be- 
aſe. it did nor veſt or ſertle either dn- 
Ive the particular Eſtate , or at the time 
-"# the derermination thereof ; for un- 
> 7, S, dye, no —_ chereof capable 


by 
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oh Remainder. 
| by the name of his heires ; bur if land 
be given ro 7. S, for term of his life. 
the remainder to his right heir in- chef}; 
ſingular number , and the heires of hi, 
body z and after /. S, hath iſſue a Son; 
and dyeth, this 1s a gaod Remainder, andy 
the Sonne hath thereby an eſtate rayly 
for although it were unpoſiible chat ſuch; 
Remainder ſhould veit during the parti; 
cular Eftate 5 becauſe during his likfh 
none could be his heir ; yer it might 
veſt at the inſtant of his death , whidyy 
Was at the time of his derermination of 
the particular eſtate. Concerving Jy 
fourth thing ,. if a man ſeiſed of lands it; 
Fee , granterh out of the ſame Renij 
or common of paſture , or ſuch like 
thing, ( which before the Grant had ni 
being ) to /. S, for rerm of his Likfy 
the remainder to 7, D, in Fee , this 
mainder 1s yoyd ; becauſe of this think; 
oranted', there was no remainder in thy 
| romee ro diſpoſe. And whereas ſomgh 
eretofore have been of opinion , that aljy, 
| beit che ſame can rake no effe& as a rey 
rm———— Mainder, yet it ſhall rake efteR as anotheþ 
| orant of a newRent or common , *t m4 
magu valeat quam pereat. 
There is a Rule of Law, that all thing 
enjoy 
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MFenjoyed in a ſuperior degree , ſhould not Anat f 
4 paſſe under the name of a thing in an in- 
Aferiour degree : and therefore if Lands be 
F'oiven to two perſons , and untothe heirs 
Dj of one of them, or nnto the husband and 
Da wife , and the heires of the hasband, 
v13 and he that hatch the eſtate of <nhetirance 
Kt oranteth the reverſion of the ſame land 
TtHto another in Fee, ſuch grant 1s voyd, 
q becauſe the grantor thereof was ſeiſed in a 
2ſuperiour degree, viz, in poſſeffion , and 
ud not in reverſion , as appeareth 129. 
1 OFEdw, 4. 12 @ 13 Eadw. 3, Brook, Title 
Jof Grants, And concerning the fifrh and 
Jaſt rhing ; If a Leaſe be made of Land 
p or term of Life, the Remainder to 
liKIthe Mayor and Commonalty of D. 
| Miyhereas there is no ſuch Corporation” * 
ten in being, this Remainder 1s meer- 
ly voyd ; albeir the King's Majeſty by ; 
n is Letcers Parents do create ſuch Cor- 
 Uoration during the particular eftare , at 
Oe time of fuch orant the Remainder 
: as yoyd , becauſe then there was no 
Fach body Corporate thereof capable, 

Ut in potentia propingua to be crea- 
Fd, -or made capable thereof during 
W uricular EfRare ; bur the poſſi- 
icy thereof was then forain,. 
F 2 and 


Reaſon, 
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' Rieobts. XX 
and not probably incended. The likef 
law is if a Remainder be limited ro Toi 
the Sonne of 7, H, who had then no 
Sonn2 , and afterwards during the patti-[|a 
cular eſtate , a Sonne is born, who 1s na- [ir 
med John , yertthis Remainder is voyd;|n 
for at the time of ſuch grant , it was not|/ 

' Probably ro be intended rhat T7, H.|R 
ſhould have any Sonne of that name |/ 
Alſo before the $fotarion of Abbies, if} 
a leaſe of Lands were made to 7, S. fotjd 
Life , the Remainder to one that thenſh 
was a Monk , ſuch Remainder was voyd,ſ(: 

- for the cauſe before alleged , albeit hea 

Z were deraiened during the particular Eet| 

6 ſtare : bur if ſuch Remainder had been 

; lItmited to the firſt begotten Sonne offal 

T. $. it had been good , and ſhould 


d 


accordingly have veſted in ſuch ſonne{y: 
afrerwards born during the particular En 

ſtate, 0! 

; Pp 

Kiohts, l 

| 

A twofold Right in Law js either cloathedſh 
Right, or naked. A Righr cloathed ifo; 


when it is wrapped in a Poſſeſſion , . ReyR 
verfion, or Remainder, A naked RightJth 
which is alſo moſt commonly called JR 


Rigt 


X Rights. p- 
kefRighe , - is when the ſame is ſeparated 
otftom the poſſeſſion or remainder by diſ- 
noſſifin, diſcontinuance, or other deveſting 
t-Jand ſeparating of the poſleſhon from 
a-Jit, As for example, if a leaſe of Land be 
d;{made for life to 7, S. the remainder ro 
ot], D. in Fee-; in this caſe 1, S. hath a 
H.Right cloathed with a poſſeſſion , and 
ej, D, clothed with a Remainder ; bur if 

ta ttranger that hach no_Righr or Title, 
fotjdoth in the ſame caſe enter into the Land 
enjby wrong,and pur /. S, forth of poſlefſion, 
1d, ffach entry by wrong , is calleda difleifn ; 

and therefore the poſſeſsion is moved from . \ 

Exfthe right ; for by reaſon thereof , rhe diſ- 
en ſeiſor 1s ſeiſed of the Land, and /. D. hath 

ifalſo che like naked righe to che Remain- 
uldfder by ſuch difſeiſin , is likewiſe de- 
me yeſted and plucked our of him, and can- 
E-Jnot be reveſted in him during the right 
of ſuch particular eftare, unlefle rhe 
poſſeſſion of the particular Tenant be 
| [therewith reveſted , which mult be by 

his entry, or recovery by ation , and 
2d] by ſach entry of the particular Tenant, 
or by his recovery with execution, the 
eJRemainder ſhall be reveſted as well as. 
bedthe particular Eſtate. Alſo there is a 
1 FRight in Goods and CR as well as 
ul 3 in 
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2:25 Commo# Recoveries. 
in Lands, Tenements , and Hereditz 
ments » which is alſo clothed with 4 
poſſeſsion , ſo long as the rightfull pro- 
prietor hath che ſame , but 1f anothet 
doth take them from him by wrong , he 
now hath only a naked Right ro the 
ſame , which cannot be by him granted, 
for the cauſe before alleged ; bur yet 
he may releaſe his right cherein to him 
\ rhat is thereof poſlefled ; for the ſame 
reaſon it is before alleged of a releaſe 
of Right in Land, andif ſuch right hap- 
pen to be forfeited'to the King, his Highs 
neſſe may grant the ſame by his Preroga- 
tlye, 


Common Recoveries. 


- Common Recovery 1s ſuch as 1s 


— 


| ſuftered and recovered by the af 
\ - _ ſent of both parties to the ſame of any 
" Mannors, Lands, Tenements, Advow- 
ſons, Rents, Services , or other Here- 
diraments for ſuch Eſtate thereof , and 
to ſach uſe or uſes as are between them 
agreed upon ; and it is moſt commonly 
ſuffered by the Writ of Etry ſur difſei- 
fn in le poſt, the natnre of which Writ 
1s ſufficiently ſer forth by Juſtice on 
| er0, 
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Common: Recoveries,” | 
Herb. in his book of Natura Brevinm, al- 
beir ſometimes it hath been, and may be al- 

ſo uſed 1n other ations, And ſach-com- 
het] mon recovery is uſual by fingle, doubl+or 
he] treble voucher , as the cauſe doth requires 
thel And for the berter unde tanding hereof, 
6d, It 15 requiiite to obſerve the rerms of Law, . 
yet} uſed therein. The immediate party \ 
im| that recovereth, is called' the Recove- / 

meſ ror ; and che party againit whom the 

aſe} Recovery is had, is called the Recoveree 

zp-j but in the proceeding therein , he thar 

h-f is to recover is called the Demandanr, 

24-] and the party againſt whom the 1mme- 
diate recovery is to be had, is called Te- 

nant ; for it 15 to be noted, thar he muſt 

be Tenant of the Free-hold , corelſe the 
Regovery cannot be a good and ſuffi- 

is | cient afſurance in the Law. A voucher 

{- | 1s the calling into the Court of ſome 0- 

y | ther Perſon co warrant the Land ; and 

y- | he that firſt voucherh ( viz, ) be rhar cal- 

j» | leth another co warranty , 1s the Tenanr, 

d | and the party vonched rermed rhe Vou- _ 
n | chee or Tenant by the warranty. And |, 
y | ina Recovery with a fingle youcher , are 
= 

l 


included rwo Recoveries, viz. one at 
the ſute of the Demandant againſt the 


Tenant , and another at the ſate of the 
»8 F 4 ' Tenanc 


/ 


{ommon Recoveries. 


Tenant againſt the Vouchee, And if it: 
be wich a double Voucher there are in- 


' Cluded in it , three Recoveries, one by 
the demand again{t the Tenant , one 0- 


ther by che Tenant againit che Vouchee; 
and the third by the firſt Vouchee a- þ 


gainſt rhe ſecond Vouchee. And in a 


Recovery with a treble Voucher , are 
included fonr Recoyeries , whereof h 
three axe ſuch as are laſt mentioned, and a i 
' fourth is a Recovery by rhe ſecond Vous hi 


chee againſt che third z and in theſe Re- 
coveries the Demandant hath Judgement 


to recover the land againſt the Tenant, } 
and the Tenant hath likewiſe Judgment | 
to recover 1n value againſt rhe Vouchee; If 


and if it be with a double Voucher , the 
firſt Voucher hath alſo the like Judge- 
ment to recover 1n yalue againſt the ſe- 
cond ; and if it be witha Treble Vou- 
cher , the ſecond Vouchee hath the like 
Judgement againſt che third, And the 


v 


Record alſo maketh mention of the fi 


execution of the Judgement againſt the 
Tenant by Entry, or Writ of Habere 


fac ſeifmam accordingly, And when 
ſuch Recoverv 1s ſo executed , the uſes 


agreed upon , do orthwith ariſe out of | 
che Lands, Tenements, &c, ſo recove- | 


red 


Common Recoveries. 
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Þ) according to the mutual agreement Recove- 
Fehbe parties, The ſcope of a common ries wirh 


15 tO 


- * y 
tre the Tenant and his heires of ſuch ©? 


L 
y ſecovery , with a fingle Voucher, 


z ly eftare cail which chen 1s 1n him, 
- þ barre others of ſuch eſtates as they 


a $re inany Reverſhion expectant , or re- 
eunder dependant upon the fame. 
f Ind of all Leaſes and Incumbrances 


tived out of ſuch Reverlions or Re- 
unders, 
cover 


[every ſuch eſtate as at any time was 
the ſame Voucher , or any of his An- 
tors, whoſe heir he is of ſucheſtate ; 
| all other perſons of ſuch righr to 
Reverlion or Remainder , as were 
xeupon at any time expeRant or de- 
dant ; and of all Leaſes , Charges, 
| Incumbrances derived out. of any 
h Reverfion or Remainder , and that 
e Fill be alſo a perperual bar of ſuch eſtate 
e Flereof the Tenant was then ſeiſed of 


c _ 
ueher, 


The ſcope of a common Recovery 
with a double Voucher , 1s with dow- 


barre the firſt Voucher and his heires - = 


re |} reverſion or remainder expectant, gecovery” 
2 | dependant upon the ſame, 8&c. The withrre-, 


tte of the Eſtate of the Tenant , 


pe of a common recovery with a ble vou- 
ble Voucher , is ro- make a perperual ©*+ 
and of 


every 


| Common Recoveries. 

every ſacheſtare of inhericance as at 
rime had been in the ficlt or ſecond Vai 
chee, or any of them ,. oreither of r 
Anceftors, whoſe heires he, or they, are 
ſuch eſtate, and as well of every Reyerſi& 
thereon dependant , as alſo of all Leaſ 
ERates, Charges, and Incumbrances defi 
ved out of any ſuch Reverſion or Remaiſſ 
der. 

The Law. doth ſo prote&t the Kin 
Poffeflions , that they cannot be dive 
or taken from him by any feigned Rect 
very, Diſſein ; and ſuch prorection thei 
of doth alſo ſupport and preſerve the 
more Reyerſion and Remainder purſui 
the ſame, that they cannot be deveſted 
a feigned recovery, ſuffered by Tenant 
rail in poſſeſſion , or by his Feoffemeqor 
or by any difſeiſin of the Free-hold z byec 
yet ſuch Recovery will be ſufficient of tor 
particular eſtate tail , of the _ 
or Vonchee, and of ſuch Reverlion the 
upon dependent, as are in eſe between 
eftare and Remainder in the King , unl$« 
the eſtate tail of the Recovyeree or Ve 
chee were created by Letters PatentsRte 
his Highneſſe, or of ſome of his Prog c 
rors, or by his , or ſome of their proſſlin 
fion, tu 

| ral 


Fenes. 
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S a common Recovery is an aſſyu- 
rance of the greateſt force to barre 
reach Reverfions and Remainders as are a- 
ſi&$re-ſaid in the precedent Chapter , ſo to 
alvother parpoſe, that 1s co ſay , ro Con- 
deglnde (trapgers of rheir right , if they do 
alfot make their claim according ro 
te form of the Statutes in that 
infehalf made a Fine is before all other 
elflurances ro be preferred , andit recei- 
ecqtth the name of a Fine , Ozia fins fi. 
nem /epibu mmponir, In, every fine there 
ele rwo ſeyeral parties, the Commiſlor, 
uid the Commiſice ; the 'party levying 
Fine, is called the Commiſſor, and he 

) whom it is levyed, is called the 
dmmiſſee. A fine is partly ſaid to be le- 

d , when it is knowledged in the 
art , or when it being knowledged 
where , is certified into the Courr, 

| received to be there ingroſſed and 
orded. There are two ſorts of Fines, 
one at Common Law, the other levyed 

| proclaimed according to the ' Sta- 

» Two ſeveral ſtatutes are chiefly to 
conſidered in fine levyed , and pro- 
imed according to the form of a 
tute , the one 'of them is the ſtacure of 
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5 Fines. 4 
1 R, 3. chap. 7. The other is the ſtatus 
of 4 H. 7, chap. 24. being in ſol 
thing afterwards explained by a ſtatnff 
made in Amo 32 H. 8. chap. 
The namber of theſe Proclamarions 
four : and to be made ar four ſever 
terms , anda fine levyed, and Proc 
med, in the King's Majeſties Court , bf 
fore his. Jultices of the Common Plea 
of any Lands , or Herediramgnts is of® 
deyned to be a final end , art] to cof! 
clade , as well privies as ([trangers top" 
ſame , except ſuch ſtrangers as are 
men # Covert, perſons then being witlf® 
in age, viz. the age of 21. years , F' 
pption , orout of this Realm, or norq" 
whole mind , at the time of ſach ff 
levyed. Bur this exception is conditig®! 
nal, viz. that they or their heires, inheP+ 
table to the ſame Lands, &c. do take rh 
Action or Lawfull entry according FY 
their Right and Title , within five yea!!! 
next after they be of full age of 2Þ© 
years, out of Priſon, uncovert, with"! 
this Realm, and of whole mind , 
the ſame Aﬀions ſue, or their Lawſup 
entries cake and purſue according $9 
the Law. Concerning fines with Prod 
mations , fiye thipgs are to be obſerve 
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Fines. 3 
Sift , the time of Levying and Proclate ghines 1 
pg the ſame. Secontly » the place are role. 
Wn | - , _—_ 3 is 1 wag — 
b irdly , of what things it be le- <y25e7- 
d. Foartly » what ceremonies are 208 fines 
/efereln to be obſerved. Fifthly, the ſeve- clamari- 
| times are to be obſerved and con- ons, 
ered ; Firſt, rhar the fine be leyyed af- 
a the feaſt of Eaſter , which was inche 
 ofar of our Lord God, 1496. ' For all fines 
-ofiyed before that time are ont of the 
impaſſe of this ſtatnte', 4 H, 7, As by 4H. 7: ] 
ge letrer of the ſame tftatute it ap- 
*#areth ; 2, Thar the Proclamation muſt 
made in time of the term ; and there- 
ie, if any of thoſe Proclamations do 
ppen to be made either before the be- 
;$901ng or afcer the end of any term, or 
a Sunday , or other Feſtival day ex- 
ch@pred from the term , as on the Feaſt 
y of the Purification of St, Mary the 
Irgin, A ſcention day, all Saints, All Souls, 
* z{fon the feaſt day of Saint John Baptiſt, 
ichd it happen on any other day than on 
ge Friday next afrer Trinity Sunday , 
vfapd rode recorded accordingly , then if 
o {be nor holpen by che fature 23 Eliz, 
»0a8P. 3. All che Proclamations are rever= 
yale , by a Writ of error, or by Plea, as 
J's No 


23 Eliz. 
Cap. 3 


_ .” 4th Py ' 4 —P* 
Io of "> Fines; 


© pw, © appeareth in Finches caſe, Plow : c 


> Coma65, 266, 267. and then the fine will be 
* 267. *Doother nature or force, than a fine witli 
| out Proclamations.” And although P' 
eruth , the Proclamations were all ma 
within the terms , according to the forlf 
of the ftature , .yet if the Record or RE 
cords, do purport the contrary, they af 
reverſable by error , or ayoydable by PleF 
if it be not holpen by che ſaid StarureF 
for a Record is of that credit in Law, rhaf® 
no Averment may be admitted to the con 
trary. | 
It 1s to be conſidered who are prif* 
vies, and who are ftrangers to a fine ; 
cording to the Starure , there are thre: 
privities only, tr. Privity 1n bloo 
only, 2. Privity in' eſtate, ( tartum) } 
Privity in Blood and Eſtate. There ; 
three kinds of Privicies, 1. in Blood 
tantum, 1, One is when a man 1s heir i 
his late Anceſtor , and yer hath noP 
thing by deſcent from him., As for 
ample , if a Father ſeiſed of Latids 1n Fee 
doth thereof infeoff a ſtranger and hv 
heires , or if he by his laſt Will nd T&F 
ſtament in writing , did diſpoſe ' rh 
ſame , being holden in Soccage to ano 
ther in Fee, and hath iſſue, and gs” i" 
add 


F 


"'F 


Fines, | | 


ich caſe » \ ſuch iſſue is privy in blood 


ving nothing by deſcent, 2. One other 
nd of privity in blood is , when 


pmething 1s deſcended unto him , as 


Feir unto his Anceſtor , and yer he 


Limerch che ſame by ſome other Right, 


> 0d not as heir, to ſuch Anceſtor, As for 
Sample, 1f there be a Father and Sonne, 


dd che Sonne purchaſerth Lands of a ſtran= 
er in Fee , and is thereof difleifled by his 
aher, who dierh thereof ſeiſed , and the 

e deſcend ro his Sonne as heir , in this 


iſe, the Sonne is privy alſo in blood, bur 


hre 


$0 
2 


K 


t in eftate ; for although the poſſefſion 
the ſame Land came to him by deſcenc 
heire to his Father, yer he was therein 
mitred forthwith ro his former Eſtate. 
And a third kind of privity in blood 
tur , 15 wherea man in ſome reſpe&X 


\ofÞ privy in blood and eftate , andin ano- 


Ser reſpect privy in blood tantum. As 


: - 


It) 


r example , if there be rwo Brothers, 
1 the Eldeſt purchaſeth Lands in Fee, 


$d is thereof difſeifſed by his younger 
Frother , afterwards diſſeiſed by a ſtran- 


T&* > and thar ranger dyeth thereof ſei- 


re 


[IO 
: 


” 
} % 
3 
- : ”» 


$1 > the yourger Brother being within 
Me , and afterwards the Elder Brother 


dyeth 
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dyeth withour iſſue , the younger Song 
hath two manner of Rights to the LandFF. 
che one is a Right of Entry againſt ſuf 
heir as is in by deſcent” during his mf} 
nority ; bac that Right is onely 1n reſpelf 
of his former pofſetſion which he obraff 
ned by difſeiſin , and not as heir ro hF 
brother, and in this reſpeR he 1s prin 
in blood to his Eldeſt brother , bur nf 
privy in Eſtate, The other Right chatF 
now in the younger brocher , is onlyF* 
Righctin Action , and not a Right of Et 
try , and this is in him as heir ro bF 
brother, whoſe entry was taken away Iþ* 
the ſaid deſcent , inreſpe& of his Righſf* 
he is privy in blood and Eſtate to his bn D 
cher. Privity in Eſtate ra»imm , 15 whe 
a man claimeth an Eſtate in Land , as 
fignee to another ; as if A. infeoft B, 
this caſe B. and his heires are privy if 
eftate to A, Privity in blood and in eſtat 
are of two ſorts , whereof the one m 
properly be called a privity of blood af 
eſtate , -the other is ſo called unproperly*? 
.and ina borrowed ſence. That whichF:. 
properly called a privity in blood and 
fate, is when borh privities do accrew i 
deſcent , by or from one Anceſtor, 
other is, when the one of them accrewelf 


j 


L 
ac 
J 


b 


| Fines. 
; by one manner of title, and the other by 
\ticle of another kind : As forexample : 
Alt rhere be a farther and a ſonne, and the 
Father purChaſech lands, and dyeth there- 
«dof ſciſed, and the ſame doth deſcend to 
As Sorne, he is to his Father in a pro- 
pe. {ence privy in bloud and eſtate ; 
\ecauſe both thoſe privities doe ro him 
- Ferew, by one deſcent from one An« 

(eſtor. 

ll It 1s to be noted, that ſuch privyes 
& the ſtarute meaneth, are after the 1n- 
toſſing de /e fine & prociamation made 
@ccording to the form of the ftarute , 
Sololutely barred wichout hope of re- 
overy or reſtraint, by any claim ; but 
ach as are ſtrangers are barred onely 
onditionally, if they or their heires 
, Foe not claime according ro the form 
$f the Nature within the times cherein 
\Sreſcribed. Ir is a rule in Law, thar no 
Frour 1n the fault of the Judge can be 
"goed to reverſe a Judgment, unleſle. 
-þÞ De ſo apparanr, thar ir may be tryed by 
Jew of the Record, or by inſpection of 
4 >< perſon : forif it ſhould, many grave 
adoments would bee overthrown by 
vc2rrupt tryalls of falſe ſarmiſes rt the 
Jabyerſion of Juſtice and main;enance 
or 


© of vice, But if the Judgegive judgmenþ, 
for the one party upon the matter a 

pearing of Record, whereas he ought i; 

2ive Judgment for the other party, thiſhe 
15 reverſable by errour, becauſe ſuch 
 Faulr of che ſodge through ignoran 


Pon Y 


of the Law is apparent by the view 
the Record. Allo a fine levyed by a fem 


Covert 1s not erroneous, and therefore it thy, 
not reverſable by error, bur avoidablgj, 
by her. Alſoa fine levyed by a feme co 
vert at the common Law is avoydablet 
the entry of the Husband ; yer fince $, 
fine leyyed at this day and Proclamatiof,, 
according to the form of che ſaid 
cute of 4 H.7. or31E';iz, Cannot be 
avoyded by the entry of the Husband, aþ 
the Commiſlor, as to the Eſtate of Inhe 
ricance, but onely to the Frankcenemer 
during the coverture, and ſo Jong af 
terwards as he ſhall be tenant by the cutſh; 
reſy, if he had iflne by his ſaid Wife, Þ 
fore the fine levyed. And in that caſe ak 
beirt rhe Husband do enrer within fivde, 
years or before proclamations had anGe 
made, the Feme and her heirs are batyj, 
red as privyes to the fine, the words aþg 
the ſaid ſtatute of 4 H. 7. be the find 
to bea final end, and conclude as wallh, 
privies 


Fixes, 
rivies as ſtrangers, and yet all ſiran- 
ters ſhall not be barred by ſuch fie, che 
Ling is no ſuch ranger as is corffpri- 
ted in the ſaida& ; for if the Law-makers 
4 meant to conclude rhe King chere- 
"Gy of his Righr, rhen ir is nor co be 
obnbred ( his Greatneſs beibg ſuch as ic 
Forld not be forgotten ) bur they 
fould have made ſome proviſion for 
ls claim, which thing they have nor 
lone, becauſe they never intended to 
Fonclude him ; bar others, being bodyes 
orporate of chings that go by way of 
Jacceſſion, are comprized. in this VVord 
ſtrangers ) in the body of the ak, And 
jet they are nor conteyned 1n the lerrer 
Tt exception, or of any of the ſavings 
bewhich do ſave righrs, to men and their 
-"eires, ſpeaking nothing of corporations 
*Tr ſacceſſions, or of any thing in ſacce(- 
utſfon, | 
*X There be two kinds of Liveries ; the | 
be called a livery en fait, which 1s a ce- Livery 
1 mony uſed in the Execution of a Fee- — 
Whfnent in Fee, of a leaſefor life, by de- } {© {4 
WMlivery of the Ring of th: door of the 
_ Fonſe, or a clod of the land contained 
0 the Feoffment, in the name of rhe 
louſe and other hereditaments therein 
me G 2 comprized, 


it 
'{* 


| Fines. -_ 
compriſed. The orher is called a Livery 
- Law,or a livery within the view, with | 
like ceremony in other form uſed 1n ty 
execution of ſuch Feoffment, or Leal. 
pur vie : bur that 1s not alway made upc 
che land, bur only in the view therec 
that is to ſay, 1n a place where the parti 
do ſee and behold rhe land ; and the Fec 
fer ſo beholding rhe ſame ſairh co 
Feoffee, IT make livery to you of this lar 
according ro the purport of the Deed(F}, 
it be a Feoffment by Deed) ifir be with 
our. Need, rhen the words are to this & 
feR( viz, ) Ido deliver to you ſeifin ( D 
this land; or, if I do make livery and ſeiſyq, 
of this Land to you and your heirs, or I; 
1c bee for term of life, ro you for terme 
your life. This being done,the Feoffee qq 
Leaffee, muſt enter, and before ſuch eptr.. 
the livery within rhe view 1s. not comfy, 
pleat ; for if the Feoffer happen to dy, 
. before an entry made by the Feoffee, ſuc} 
livery within the view 1s voyd,and cannoſr, 
be good by any entry afterwards made, |. 


cc 

Ic 

| [l. 
& 0 d 


a 


Conveyances and Aſſurances, &c. * 99 


«al. Copveyances and Aſſurances 

Pc by Deed poll, oy. by 

EC Parol. 

rei 

= Conveyance or Affurance by 


o Deed poll, is when ir is made by 
ry a fingle Deed which is nor indented, 
(Pand albcic many Conveyances may be 
WUihy Indenture, which could not be good 
* by Law, if they were made by Deed 
c 6 poll, or by Paroll ; yer e converſo all Con- 
Mveyances and Aſſurances that may be ſuf- 
T Ificient by Deed poll, or by Patoll, may 
1 Jalſo wichout all queſtion be good by In- 
©Adenture- Alſo what thing ſoever may be 
Mconveyed by paroll, may be alſo conveyed 
7 dy Deed poll, bur e converſo, many things 
may be conveyed by Deed poll, which may 
*Jnot be conveyed by paroll. Therefore it 
DAſeemeth fit now to conlider whar rhings in 
reſpe& of their nature and kind may be 
conveyed by Deed poll, and not by pa- 
roll ; And as touching Hereditamenrts 
tranſfirory, of things tranfirory, which 
"do: paſſe properly, or ariſe by grant, 
tot by Livery, Reverſions, and Remain- 
; 6 G 3 ders | 


". (onveyances and Aſſurances, Oc. 
de's expetant, or dependant upon 
particular Eſtate in any Hereditamenty 
whatſoever, may be apt Conveyance, 
paſſe, or be created by Deed poll, bu 
not by paroll ; and herenpon ariſerh rhe 
General Rule, that thoſe things which 
do lye in grant, and not in Livery, cannot 
paſſe by paroll, bur by Deed, Bur ſuch 
things as doe lye in Livery may paſle 
without Deeds, ;” Feoffments of Mel- 
ſuages, Lands, Houſes, Mannors, ot 
ReRtories, and ſuch like, are Good 
'witkout Deed ; ard ſo are Leaſes fot 
PR Tone made ; becauſe the Free 
ald thereof ; will paſſe by Livery ; ©- 
therwiſe it is of grants of Seignories 1n 
oroſs Rents, Services, Commons, Ad- 
vowſons, Wafſts, Liberties, Franchiſes, 
and ſuch like, beivg tranſitory, or of ſuch 
Remainders or Reverſions as are afore- 
ſaid. Ir is to be noted, that Lands, Te- 
nements, or Herediraments, or any e* 
Rate therein, or any Eſtate in a thing 
1Nſuing thereof, cannot be conveyed to 
the King without matter of Record, as 
by Fine or Recovery, Record, as by 
D=ed inrolled, and therefore a Grant, 
or any other Conveyance of fuch thing 
by Deed, is not ſufficient, unlefſe the 
; ſame 


__——\ 
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derto f, S. in Fee tayl, the Remainder ro 
the King in Fee, this Remainder to his Ma- 
jeſty cannor be good, unleſle the ſame be 
by Deed inrolled: Bur a Deed poll thereof 
inrolled will be no lefle ſufficient to this 
purpoſe than an Indenture inrolled. And 
co the 1nrolement thereof, the King is tyed 
to no time certain, ſo that an enrolment 
thereof ar any time during his Majeſties 
life will be good in Law ; bur ific be nor 
incolled in his life-rime, then nothing 
can thereby be in the King, And if the King 
grant the ſame to another before Incole- 
ment, the grant is void, and cannot be 
made good by the enrolemenr thereof af- 
rerwards. 

There are two ſorts of conveyances 
by Deed. The one doth enure by cranſ- 
mutation of poſſeſſion, transferring of 
a naked righr. Conveyances by deed thar 
do enure by way of tranſmutation of 
poſſeſſion , are of divers ſorts ; whereof 
ſome do enure by way of removing of a 
poſſeſſion , and creating of an Elftate , 
ſome by creating both of an Eftare and 
poſſeſſior ; ſome by extinguiſhmenrt, ſome 
by ſuſpenſion hereof ; and ſome by rzmo- 
tion of the poſſeſſion, and drowning 
G 4 of 


| By Deed poll, ' or pavoll, © \,.£0x 
*ſfame deed be inrolled. And ifa Leaſe of 
{ Land be made for life to /. S, the remain- 


En Vejances and Aſſurances, &c. 
of the Eſtate... Conveyances by tranſ- 
 muration of a poſſeſhon, that do enure 
by removirg both of the Eſtate and Poſ- 


party, are removed to the other party, 
Conveyances that do enure by removing: 
of a poſlzstion and creating of an Eilate 
are lunch, whereby a poſlestion formerly 
ſerlea in ome party, 1s removed to another 
by Creation of a New Eftace other than 
ſuch as was in the party from whom 1t 
was derived, A Conveyance that doth 


ſeshon, 18 when the thing conveyed had 
no being before the makivg of ſuch con- 
veyance. A conveyance by tran*fer11ng 
of a poſſesſion, is ſaid to enure by way 


the Eitare conveyed are thereby extin- 
oviſhed, A conveyance doth enure by 
remotion of rhe poſſesfion, and a 
drowning of the Eflate , VVhen a ſurren= 
der is made of a particular Eſtate for 
Iife. or for years, to him that hath che 
Revertion or Remainder thereof, - 1n 
which caſe the poſſesfion of the Land is 
removed, bur the Eſtate is drowned ; 
ſor hee to whom the ſnrrender is made 
IS 


ſeffion, are ſuch whereby an Efiate and Pe 
poſlefſion formerly ſerled in the oneF 


enu'e by Creation of an Eftate and pole, 


of ext1ngutſhnent, when the thing and. 


Copyeyauces by Wall. 
Inot ſeiſed of the particular ERate, but 
F ſuch Eſtate wherein the ſame is drown- 
4; and ſuch ſurrender, of ah ERate which 
oht have been created withour deed, or 
Atter of Record, may be ſurrendred by 
oll. 
'[Note, that a ſurrender to any perſon 
Fa particular Eftate which could not be 
rared without Deed, matter of Record, 
not be good by Paroll, 


Conveyances by Will, 


\ Conveyance by Will is commonly 

called a deviſe, the party that gt» 
th or bequeathes a thing by Will is 
mmonly called the deviſor, and he to 
om it is bequeathed the deviſee ; of 

iſes general there be chree ſorts, 1. a 
' fiſe by the Common Law, 2. a deviſe 
Cuſtome, 3. by force of the ſtatutes of 
,and 24 H. 8. By che Common Law no 
nner of Hereditaments, wherein the 
ator had any greater Eſtate than for 
urs ( except an Eſtate in a Uſe of 
nds or Tenements ) was deviſable 
V'Vill, bur he that had ſuch vſe in Fee, 
for another mans life, might before 

Rarute, 27 H. $, de nfibus in poſſeſſio- 
nem 


Conveyances by Will, 

»em traniferendis, have deviſed the ſaniv 
by VVill as he might doe of a rerme Fy 
_ ule. For the betrer diſcerning what Gil 
viſe 1s good by the Common Law, aſi 
what nor : fix things are meer to be dil 
ſerved : 1. Thar che deviſor be a perl 
able rodeviſe : 2. Thar the deviſee be a 
pable of the thing deviſed : 3. Thar do 
things are deviſable by Law : 4 That tiph 
purport thereof being no other 1n &p« 
fe, than ſuch as might land good if 
Law, ina conveyance by AG execuredipr 
the life of the deviſor : 5. That the dgnl 
viſe be not impoſſible : 6. Thar it be ce 
tain, 0 
Concerning the firſt of theſe, foraſie 
much as every will doth rake effe& bþv 
the Death of the Teſtator, rherefay 
without the Dearh of ſach TeſtarorÞiu 
there can be no will, and without a w 

there can be no deviſe, and conſequentþc 
ly all kinde of corporations are unablft | 
ro deviſe any thing by will, becauſe rheyin: 
never dye. A Maior and Commonaltygh 
ProyofRt and fellows of a Colledge, V Van 
dens and Commonalty of a Companyfta 
capnor deviſe any thing by VVill;no mov! 
can a Biſhop, Dean, Parſon, or Vicatſt: 
| deviſe any thing deviſable, which cheſſe 

ha 


Comnvueyances by Will, 

ahave not in their politique Capacity , 
e $viz.) which he hath in Right of his 
: Giſhoprick, Deanry, Parſonage, or 
Wicarage, but every of them may de« 
 olfile ſuch chipgs deviſable as they have 
r{@ their Naturall capacity ; for 1D re- 
2 (pet thereof every of them muſt dye : 
Gar there. are' ſome nmaturall perſons 
tiphich have no power nor ability in Law 
$ deviſe any thing by V Vill;as perſons not 
| if whole mind and Jdeors : Bur an in» 
difinc of fourteen yeares of age may make a 
igill, and thereby make an executor of 
cefis Goods, The Husband may deviſe 
oods:or Chattels to the VVife, albeir 
raÞiey are one perſon 1n Law : A VVoman 
hverr hath no power®to oive any Goods 
folly V Vill, for wichout the conſent of her 
offusband, ſhe cannot by Law make a 
wilfVill; eicher of any of her Husbands 
2nþoods, or of ſuch Charrels in poſlesfion, 
ablit in rieht of ARtion, as are 1D her 
beflasband in his rieht, or her ſelf in her 
Irfghe: 12 H. 7. Fol. 24. A man onr- 
ſaved in a perſonal Action, or a perſon 
pyitainted of felony or Treaſon, canyor 
viſe avy Chatrels perſonall or Realk 3 
cafÞit if it were deviſable or grantable, the 


rty thereof is 1n the Kipg, as afore- 
ſaid, 


4. 4 
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Conveyances by Will. 
ſaid by ſucroutlary or Actainder, 
/ Concerning the ſecond thing to | 
obſerved, not only perſons of full ag 
women ſole, and perſons of diſcretigf 
and whole mind, bur alſo Infants, feme 
Coverts, lars, and Mad-men Are cap} | 

ble of a Deviſe, becauſe it cendeth &; 
'their benefir, and not to their prejudice 

bur yer ſuch capacity ofa VVoman coy 

is ſuoje& to a condition 1n Law ( viz 

if her Husband doe nor diſagree to th h 
ſame ; for if at any time during the coþ 
verture he doth diſagree thereunto, et 
deyiſe is yvoud in Law, unleſs before ſacl] 
diſagreement he did formerly agree tc F 
rhe ſame ; bur ifhe do once agree cO 1t 

Is diſagreement afrerwards 1s of ne 
Effet. Alſo perſons outlawed in a pery, 
I ſonall ation, or convict or attainted of r 
Felony or Treaſon, are Capable of a de * 
viſe ; bur in ſuch caſe, if the deviſe beof 
a charrell, the King ſhall have the thingþ 
deviſed, as a chatrell forfeired by hel 
outlawry, conviction, or attainder ; andi þ 
the deviſe be of an Eftate in Free-hold 
or Inheritance in Lands or Tenements | 
then in ſome caſe the King, and in ſome 
caſe the Lord, of whom the ſame uþþ 
_—_—_ as the. caſe may require, ſhall beſ 
intituled]* 
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Conveyances by Wil', 
intitled thereunto : Alſo adeviſe made to 
1a Child in his Mothers womb is good in 
aw. 
5 Of the third Obſervation, for the bet- 
"Fer diſcovering what thing is deviſable 
*Dy the Common Law, and what not, a 
MFafference is to be obſerved, berwixt an 
 FEfſtare to the uſe of another created 
©Þy Law ; and an Eſtate made or conveyed 
ho the uſe of another by agreement of 
"harties ; for where it is created by Law ro 
UFTFhe uſe of another, there ic is not deviſable 
"03; VVill, bur if it be made or conveyed 
""Þy agreement, it is otherwiſe ; as for ex- 
kmple :; If a man ſeiſed in Fee of Lands 
Golden in Soccage , hath iſſue a Sonne 
"Ind dyeth, the Son being ander fourceen 
"Fears of age, in this cale rhe Law ap- 
""Fointerh the care and cuſtody of ſuch 
ſae, and ofthe ſame Lands, which came 
"-Jo him by deſcent from his Father, unto 
"is Mother ( if ſhe be living) as Guar- 
; Alan in Soccage, untill he be of the age of 
Pucretion, viz. 14 years ; but this ward- 
1 hip in Soccage, fo to her accrewing 
Law, is to the only uſe and profit of 
5 the Infant, and therefore ir cannot be - 
""Feviſable by V Vill, neither ſhall ir go to 
wl Executor or Adminiſtrator of the 
"1 | Mother 


Conveyancet by Will, 
Mother afcer her Death, bur to the nexÞ* 
Anceſtor of the Infant of rhe Motherſ* 
fide, as ir appeareth, Plowden fol. 239F" 
and 294, in the caſe between Oſvorne anc 

es Y 
- Concerning the Fourth if ceſf#;que uf 
in Fee of Land before the ſaid Starut 
of 27 H, 8, had deviſed the ſame ro I. $JÞ< 
and his Heires, and for defanlt of ſaclfc 
Heirs to remaine to /, D. or if hee haqup! 
deviſed the ſame to 7. S. and his heirs 
untill 7, N, doe happen ro dye without 
ifſue of his body? the remainder to 7, DF 
and his heirs, rhis deviſe of ſuch Remain# { 
der had been void ; becauſe by the Rules of 
Law, a Remainder could not belimited tf © 
depend npon an Eſtare in Fee ſimple, { 
that ſuch a Remainder could not hav 
been created by Conveyance executed iv 
mans life. T 

Concerning the fifth Obſervation ; i" 
a man he poſſeſſed of a term determinaF® 
ble by his Death, doth deviſe the ſame bſÞ® 
will co another, the deviſe is void, beef 
cauſe it is unposſible rhar it ſhould rak® 
any effet. Alſoa deviſe to /, rhe Sonnq® 
of T. $S. of D. whereas rhe ſame of T , 5" 
hath onely iſſme Y. is voyd, becault 


there is no ſach perſon i» rerum mon qe 
0 


Conveyanees by will, 
> It 18 alſo, 1faterm bee deviſed to rhe 
»j&xccutor of /, D, whereas 7, D. dyed In- 
 gfcltate. 
Concerning the fixt Obſervation, if 
py havirg ifſne many Children, doth 
(dy Will give or bequeath a Cup of Silver, 
itgHorſe, or any other thing deviſable, ro 
F$hpe of his Sonnes, this deviſe is void, 
cauſe it is uncertain which of his 
aSonnes ſhould have it ; ſo ir is alſo, if 
-g he like deviſe be made diſ-junRively to 
u&S. or 7. D. but a deviſe ro one of his 
wJonnes, at the choice of his Executors , 
n# good, becauſe the uncertainty may 
off reduced to a certainty by the EleQion 
ef the Executors. So alſo if a man be poſ- 
(led of a terme in Lands for ſixty yeares, 
va8d by his will deviſeto 7. D, ſuch and 
p © Many yeares of his ſaid term, as ſhall 
nominated or appointed by his Exe- 
 Þtors, this deviſe 18goo0d, cauſa qua ſn 
12494 ; and yer a gift or grant thereof in 
bypat form made by conveyance, execured 
his life, could not be good , the rea- 
kn. rhereof is, becauſe he can have no 
oexecutors in his life time, by reaſon 
| Fereof it 1s impoſſible co reduce ſach 
afgift or Grant nnto a certainty before 
#48 Death ; and a conveyance execured 
Jo n 


> 
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in a mans life muſt be reduced to a cet 
cainty before his Death, or-elſe- it canbÞ 
of no Effe&t in Law. Bur that reaſoſt 
ceaſed in a deviſe ( which taketh ng 
effe& untill his Death ) and therefor! 
the Law is therein differing accordinglyÞ 
Alſo it is ro be obſerved, rhat a deviſe off 
Chartels may be good, either by will nan!) 
cupative, or by writing. be 

Concerning a Uſe, it 1s tobe obſeryec 
chat a man ſeiſed of Lands or Tenementy 
in Fee, to the uſe of him and his Heires 
could not by che Common Law. devilqs 
the uſe thereof by will, unlefle rhe ſam: 
Lands or Tenements were deviſable b 
cuſtome. Bur if 7. S. ſeiſed of certain 
Lands in Fee,had infeoffed certain perſon 
thereof to the uſe of himſelfe and hi 
heirs; this uſe ſo ſevered from the poſleſP 
ſion, was deviſable by the Common LawP 
albeitche Lands out of which it riſeth werq. 
not deviſable. _ 


Ya 


Conveyances by Will of Lands deviſable 
by Cuſtome, a 
TT is to be noted, thar albeic by rhe 
Rule of the Common Law no Heredi- 
raments| 


 (omeyances by will, &e. 
itamenrs ( other than a Uſe ) was devi- 

bafable by. Will; yet by particular Cu- 
offtomes in divers Cirttes , Barroughs , 
agLands and Tenements therein ſciruate : 
pfbave alwayes bzen deyiſable by Teſtament, n 
lyJſo that the cultome doth cherein alcer ; 
courſe of rhe Common Law. Bur in eyc» 
1nÞry ſuch deviſe, fix things are eſpecially to 
be obſerved. 
ed} 1+ Thar chething deyiſed be comprized 
nefvithin che Cuſtom-, 
es]. 2. Thar the deviſe be purſaanc co the 
riſoultone. p 
m4 3- That the power of ch2 deviſor be not 
bge(trained by Stararte. 
aicf - 4+ 'Thar' the Cuſtome bz lawfall and 
ongieaſonable, 2 | 
his '5- Thar the intenc of- the Deviſor 2 
ſefÞ* certaine, lawfull, and not unpoſſi- - 
aWwp*<- - Y b 

$ That che Will b2 not counterman- 
ed, 
Concerning th2 firſt of theſe, the obſer- 
nation is double, 
1. Thar the thing deviſed bs as well 
In Aiture and kinde, as allo in continu - 
tice, ſuch as is warranted by the cu- 
heppome. , 
di. 2. That it bz conrained within the 
nts . H . bounds 


c 
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bounds and limics thereof, AS to the. | 


firſt part, if by cuſtome all rhe renemencs 
wichin a certain Ciry or Burrough | be 
. deviſable by Will ;, A rent charge , and 
rent ſeck which 'had continuance time 
out of mind , are in nature, kind, and 
continuance , ſach as be compriſed 
within rhe cuſtome , and therefore are 


by force of ſuch cuſtome deviſable. As | 


ro the ſecond part of the obſervation ; If 
a man ſeiſed of rent in fee , which rime 
out of memory hath had-a continuance, 
rhe ſame rent 1s iſſuing as well out of 
lands within the limits 6f ſuch cuſtome , 
as aforeſaid , as alſo our of Lands not 
contained within the precints , this 
Renr 1s nor deviſable by the ſaid Cus 
tome , becauſe rhe ſame or any part 
thereof is not contained within the pre- 
cip&s chereof , which muſt be raken 
ſtrictly. 

The ſecond Obſervation hath three 
branches , one concerning the perſon de- 
viſing , another ronching the perſons ro 
whom the deviſe is made ; Andthe thurd 
oranterh the deviſeir ſelf. , 

x. Asrothe firſt branch, a deviſe made 
by a Forraigner, to any perſon, .of Lands 


or Tenements ſcituare within the City of 
Londoy, 
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| London, =t - ie Cuſtome- of 
| London , asappeareth M. 8, & 9g Eliz. 
| fol. 255. Bnt yer ſome perſons compri- 

fed within the generall cuftome , are by 
the Rule of the Common Law exempr | 
from the ſame , as a deviſe made by a 4 

Perſori luvtatique, an Ideort; an Infant, 
| ahd aan ſeiſed onely in the rght of his 
tag is voyd, this cuſtome notwichſians 

me, x 
L to the ſecond branch ; Citizens 
and Freemen of Londox , may by the cn» 
flome of the ſaid Ciry , without the 

| Kiogs Licenſe , lawfully deviſe Lards in 
"| London , whereof they are ſciſed in Fee, 
* | ro Guilds or Corporations , as appeareth 
by 5 H. 7. 10. 19. Bur if he be onlya 

Freeman, and no Citizen, or only Citizen 

atnd no Freeman , he cannot wichout the 

Kings ſpeciall Licenſe lawfully deviſe in 

Moy tmaine, 4 

As to the third branch if the cu- 
ſome be , that Lands and Tenements | 
within a certain Ciry be deviſable, 1n / 

Fee rail, for ſuch eſtate, Weſt. 2. was a 
Fee fimple ; alſo it ſeemerh probable,rhar 
by force of a cultome, that makerh Lands 
c [and Tenements deviſable , a mart may de- | 
{iſe choſe things rhar are therein grow- \q 
, | H 2 ng 


14 ' Covegances by will, fc. 
ing as tre:s, grafle, and ſuch like. Bur if 
a deviſe of a rent , or common out of 
lands deviſable, 'is not parſuant ro the 
cuſtom , becauſe they had no-being at rhe 
time of the deviſe , and though they had 
any beginning , - yet they were created 
within the time of memory, they are 
not deviſable ſor the caule aforeſaid, If 
a houſe bz onely erected upon deviſable - 
lands by cultome, adeviſe thereof 1s pur- 

| ſuant co the cultome ; albeic )} in chat 
place there was never any houſe before, 
becauſe the houſe doth retein the na- 
cure ofthe land whereupon ir'was built , 
__AS a principal part, whereof it doth con- 
fiſt, rhe change of the name notwithſtan-, 
ding. 

Con-erning the third Obſervation , it 
I1sto benoted , that albeir the cuſtome 
hath been 'ro deviſe Lands to any per- 
ſon or body politique , yer the ſame 
may not by torce of ſuch cultome be de- 
viſed at this day in morimaine ,. upon 
pain of forfeirure , according to divers 
farntes , unleſle the licence of the King, 

" with the conſent of the Lords mediate 
and immediate , be firſt therein had, and 
obrained ; for ſuch cuſtome is in that be-' 
half qualified , and reſtrained upon rhe 
pain 
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pain aforeſaid by the ſtatutes, of mort- 
maine, ( viz, ) Magna Charia, Acaultom 
that beganne onely lince the ſtarute, 
Cannot be good ; for every cultome that 
may evidently appeat to have his be- 
oinning fince- the - time of KR. r. 1s 
voyd in law , as appeareth by 33 H, 
6. 27.9 H. 6. et Littleton 38, yer ne- 
vertheleſle the cuftomes ro- deyiſe mort- 
maine , are not abrogated by any of the 
ſaid farures ; for the deviſe, or other 
form of alienation. its mr imaine, 1s 
not by any of the ſaid (tarures made 
voyd , bur it is onely in advantage of 
the Lords , who mighc ſaltein . loſſe 
thereby, prohibiced upon pain of ſuch for- 


=) 


' feirure to them accrewing , as thereby 


appeareth ; ſo-that by licenſe and con- 
ſent as aforeſaid, a deviſe in morimaine, by 
force of a cuſtom may (tand good in Law, 
without darger of the penalty of forfet-- 
ture. | 

Concerning the fourth obſervation ; if 
the cuGome be nor lawfull and reaſon- 
able iris voyd ; ſo ihita deviſe by ver- . 
tne thereof , cannot be of any force in 
Law. And therefore , if an alien do pur- 
chaſe and deyiſe Lands lying within a 
Gf H 3 certain 


Pe” 
- <5. 
p . + adds 


2 
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cerrain- Borzough by force of a cuſtome, * 


, 


that- Lands and Tenements within che , 
ſame Borroygh are deviſahle ro aliens: 


in Fee to their owne uſe , and by chem 
deviſable by Teſtament, this deyiſe 1s void, 
for ſuch cuſtome agaif{t the Kings prero- 
oative is ynlawfull ;. albeir his Highneſfle 
cannot be thereunro entitled without 0f- 
fice or other matter of Record , yer mean 
berweer ſuch purchaſe and office found, 
&c. I take the Alien ro be pernour of 


_ theprofirs, ang thar the eſtate Jorchaae 


is forthwiclfin. conſideration of the ſam? 
Lands , uncill the Kings Tule do appear 
by office ordther matter of record, Alſo 
It 1s to be'obſerved, that a cutomtode- 
viſe a Righr, ſeparared from the poſſeſſion, 
cannot be lawfnll, becauſe ir ſavoureth of 
maintenance. As touchipg pnreaſonable 
cuſtoms , if the cuſtome —_ apy City 
or Burrough be , thac Tenemenrs therein 
ſituate aredeviſable by Infants , Ideots, 
or mad men, it 18 unreaſonable, and there- 
fore void. Bur a cyſtome , that the ſame 
be denijphle by Children of foprteen years 
15 200Q, 

Concerning rhe fifth Obſervation 3 if 
the intent of the Deviſar be uncertain, 
unlawſull, 
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| unlawful, ot impoſſible, che deviſe will © 3 
'be of no force in Law. The intent of "I, 


deviſor may be uncertain , either in the 
perſon” ro whom he doth deyiſe , or in 
the rhing deyiſed , or in the eſtaterhar 
ſhould paſſe thereby. And firſt concer- 
ping .the perſon, ir appeareth 49 E. 3. 
3. one Forden did deviſe certain Tene- 
ments in Londox to one for Life , ſo 
that afcer his deceaſe the, ſame ſhould 
remain unto 2. of the better ſorr of 
the fraternity of London , this remain- 
der was agreed to be void for want of 
certainty , Which perſons of the frater- 
pity ſhould have the ſame. Secondly , as 
concerning the certainty in the thing 
deviſcd ; as fqr example, if aman ſeiſed 
of lands or tenements deviſable , doth by 
will bequeath a potrion chereof ro /. S. 
this deviſe is void , becauſe it doth nor 


; appear , what of how great a portion 


thereof the Deviſee - ſhould have 
by force of the ſaid will. 3. Albeic rhe 
intent of the dEviſor doth certainly ap- 
pear , ' and the perſons to whom the de- 
viſe is made, andin the Lands and Tene- 


| ments deviſed, yer if the Eſtate therein 


limicted be ſo uncertain , thar neirher 
by matrer exprefſed , or implyed in the 
H 4 will, 


_ Ccoreancesbywill, fc, © 
will , nor by a common Intendement it 
. Cannot be reduced intoa certainty, the 
deviſe will be void in law. And there- 
fore, if a man ſeiſed of Lands deviſable 
as well by will nuncuparive, as by wri- 
ting , doth by will in writing amongſt 
other things bequeath the ſame to /.5S, 
for ſuch eltate as 1s ſpecified in a ſche- 
dule therennro annexed , - and then tlie 
deviſor dyeth without annexing any 
ſchedale to the ſaid will , or other decla- 
ration of the certainty of the ſtare , this 
deviſe is void in law, Now it is to be con- 
e— why » Char albeir the intent wer, de- 
viſor be cerraip inall things , that ne- 
yerthelefle cheab it be unlawful , © the 
ſame will beſo force. And therefore, 
it is alſo needfull to diſcerm, where and 
in what caſe the intent of the deviſor 1s 
unlawfull, and where not; and the intent 
of the deviſor is unlawfull , when 1t 1s 
ſo repugnant tothe Rules of rhe Law, as 
that by any counſell learned in the Law, 
it conld rake no effe&t by Conveyance 
executed in his life time ; as for example, 
a deviſe of a naked right , or poſſibility | 
of a remairder ro depend upon an eſtate 
in hE, ſimple thereby bequeathed , is 
ſaid to be unlawfull ; for as no ſuch re- 
| mainder 


Conveyances by will, fe. © | 
mainder could be bequeathed, id eff, con- 
yeyed by any a& executed in a mans life, 
- Iſo alſo no bare right could be conveyed 
lefby the like at executed in his life to a- 
ny perſon, other than ſuch as were ſet- 
ſed , ortobe ſeiſed of the free-hold of 
the ſame lands at the inſtant of the exe- 
cution 'of the conv:yance , and that on- 
ly by way of the extinguithmenr. And 
herevpon is followeth , that a man ha- 
virg right ro lands deyiſabke, bzing by 
is Idefeiſable Ticle in theÞſlſeſhon of 7, S. 
- {cannot deviſe the ſame by will co /. D, 
= $So alſo the Lord , - of whom the lands 
- {devifable are immediately holden by 
e [Knights ſervice, cannor deviſe his poſſbi- 
ity of Eſcheates or ward(hip-, rhart may 


d [thereof accrew to him, when his Tenant 
$ Jſhall happen ro die without heires , or the 
£ [poſſibility of wards , when the heirs ſhall 
s Ide within age. 


Concerning an, intent impoſſible, 
'e terme that an impoſſible intent, 
hich bby no probable and common 
offibility can. be accompliſhed ; and of 
Jach impoſhble intents , there are three 
ſorts, 1. Impoſſible both ar the time of 
the making of the will, and alſo at the 
death of the deyiſor, 2. Impoſſible only 
at 
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at the rime of the deyiſe , and nor ati 
. rime of rhe deceaſe of the Teltaror, 
Impoſhble art the time of - rhe making 
of rhe deviſe, And as to firſt ſort off 
Lands deviſable by will , bequeathed ri 
the heires of S, who was attainted off 
Felony or Treaſon, unteverſed ar th 
time of the deviſe , ordeath of the dev 
ſor : orif in time of Romiſh Religior 
ſuch deviſe was made to one i\that w# 
a Monk , being nor deraigned at the 
time of che devife, or death of the Teſta 
tor ; or if the ſame be deviſed ro thef® 
heires of 7, D, who was then dead with? 
our heire ; or to a Corporation that h 
no being at rhe time of the will , 
death of the Teſtator ; Or if a man by 
- his will do deviſe a certain houſe in 
Burrongh, wherein at the time of his dap 
vile and death , he had nothing : Or W# 
lands be deviſed tothe executors of f, $, 
whodied inteſtate, inevery of theſe c 
ſes , the intent of the deviſor was im 
poſſible , both ar the time of the deviſ 
and death of che deviſor ; and for ſud 
impoſſibility , rhe deviſes are abſolutely|* 
void. | 
Concerning the ſecond ſort , if Land 
were deviſed to a Monk , who at ehe 
ti, 


Canveyances by Will, fc: 
ane of rhe death of the reftator was de- 
wened, or £o the heirs of one that is at- 
napced of, &c. which is afrerwards rever - 
before his death, or to a Corporation 
at hath abeing ac the time of his dearh, 
a not created at the time of the devile, 
theſe caſes, the inrent of the deviſor, 
& onely impoſſible at the time of rhe 
ne, bur nor at the time of the deceaſe 
1aihe reftator. And yer Icake rhe Law, 
hep© thoſe deviſes he alio voyd , nam quvd 
Yafinitio non valet id rractn temports now Con- 
hee cir. 
hJThe fixth Obſervation is , that the de- 
aſe be not countermanded ; for it isa 
har caſe , that it is countermandable ar 
ww pleaſure of the Deyiſor , or thereby 
| {deviſe will be of no force in Law. 
jad ic is to be poted , that there are cwo 
, ds of Countermands ,. the one is a 
Wntermand in deed, the other a Coun- 
-Mmand in Law. A Countermand in 
id, is whena Teftator dorh exprefly 
ifke his Will formerly made, or any 
ia thereof ; and this Countermand by 
elyſ6d is of no lefle force than if jt were þy 
ing ; for albeit, the Will contain, 
Þngt other thiogs, deviſes of Lands, 
cheſt in Writing , a$an efteQuall pare 
thereof, 


me 
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thereof , in caſe where the cuſtomgþ,;c. 
: law doth ſo require it ; yer neverchelgh.. 
an expreſſe countermand by word of: ſp 
will , or,of any deviſe of lands thaq 
compriſed , will be ſufficient in Layſy, « 
controle the. ſam2 , as it appearerlifoc, 
Ketrs Caſe, 14 E!, Alſo, if after the mall 
of the Will, the Teſtator doth cauſe Wy.c 
viſe therein made to one manto bet ; 
ſtricken out ; this 1s alſo a counter 

in deed of chart deviſe, and the will i 
deth good for all the reſidue, A coop 
rermand which in. Law, 1s that wh 
neither by Word nor Deed 1s expreſſq. 
bur onely in thoſe other as implyed. 

for example , the making of anocher wig ] 
.doth imply a revocation of the fort, \ 
and therefore ir is a countermand fee t 
Law thereof, So likewiſe 1f lands beth the 
viſed by will , and afterwards rhe dkin 
ſor infeoffeth a ſtravger in Fee rherg wſwi 
this .Feoftement doth imply a revocatify co 
of the deviſe of the.land , and thereforthyz. 
Is 1n that part acountermand in Law , S$the 
beir he afterwards repurchaſe the ſattſe en 
44 £9. 3. 33. And alchongh lands dafe, a 
ſable by a cuſtome may be execured by the 
Writ of ex grw. querela , yerif thereſhue( 
no ſp2ciall cuſtome to the — I che 

c 
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yiſee may ( if he pleaſe ) execute the : 
k& by Entry , as it appeareth by 35 

IG. plit. 12. 40. Aſs. p.2/27. Aſſ#.p.60. 

nd in every ſuch caſe the poſleſhon in 

aw of the thing deviſed, is immediarel 

rthe deceaſe of the Teltator, nolefle. 

| upon the Deviſee, than it ſhould have « 
n-<caſt upon the heir , if no deviſe had 4 
1 thereof-made as appeareth Brookes of 
le acviſe, 490.1 a . 


| Conveyances byWill, by force of 
the Statute of 32 & 
34 H. 8. 


| Lrhough Lands and Tenements, 
wherein a man had any greater e- 
te than for \years, were not deviſable 
'the Common Law ; yer untill the 
aking of the Statute, 27 H. 8. Cap, Io. 
uſubu in poſſeſſnem transferends, men 
] commonly pur their Lands in uſe ; 
$z.) thy did enf2off others in Fee, 
the uſe of themſelves and their heirs, ro 
et end that they might devife the fame 
, and by force thereof after the deceafe 
the Teſtaror , thz Feoffees did ar the 
queſt of ſuch devifee, make and execute 
them an eſtate in the Land according 
| ro 


co the uſe devifed , and if che Feoffts 

<d refuſe fo ro do , the deviſee mig 

thereunro compell him by ſute 1n 

(hancery. And fo by ſuch ſubcill 1nve 

1191 , the deviſe obreined rhe effeR of 

_ deviſe of the fame Lands or Tenement 
which were not then deviſable | 
aWw. 


